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peensens tachiietinn We print in this number the full text of the 
for 1908. pamphlet which has been issued by the 
Standing Law Committee of the American 
Bankers’ Association containing drafts of proposed laws which such 
committee recommend for enactment during 1908 in the different 
states in which legislative sessions are held this year and also one law 
which has been introduced in Congress for enactment. Some of the 
laws recommended have heretofore been enacted in certain states and 
the circular contains information as to each law, concerning where it 
already exists and the particular states where its enactment should be 
urged. Some of the laws proposed have not been enacted as yet in 
any state. 

This pamphlet has been mailed to every member of the American 
Bankers’ Association as well as to officials, legislative committeemen 
and others in state associations interested in the improvement and 
promotion of uniformity of the laws affecting banking in their respec- 
tive states. 

Especial attention is invited to the law which has been introduced 
in Congress known as the Dalzell bill (H. R. 6091) which is designed 
to amend the national banking laws so as to punish libelers and sland- 
erers of national banks. This law is based on a law which was passed 
in the state of New Jersey in 1907 for the same purpose and which is 
also recommended for enactment by the state legislatures. 

The offense aimed at is one which causes great damage and injury 
and no effort should be spared to promote legislation of this character, 
but the bills introduced in Congress at each session are so numerous 
that it is hardly practicable for members of Congress to give the ne- 
cessary attention to all and to discriminate between those which are 
of more and those of less importance. In order, therefore, that the 
Dalzeil bill shall be acted upon favorably it will be necessary for 
bankers throughout the country to write their respective senators and 
members of Congress who represent their districts, pointing out the 
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conditions which call for the enactment of such a measure and urging 
that the bill be taken up, recommended by congressional committee 
and passed. Through the initiative of the Standing Law Committee 
many letters have already been written to members of Congress by 
bankers throughout the country calling for the enactment of the Dalzell 
bill and certain members of Congress have already promised to give it 
due consideration. We take this means of calling upon the bankers 
of the country who have not already written in behalf of the Dalzell 
bill to immediately write their Senators and Representatives upon the 
subject and we trust the financial press throughout the country will 
take the matter up and do likewise. 


Guarentee of Genes The legislature of Kansas at its special 
Legislation. session held in January failed to follow the 
example set by Oklahoma and pass a law 
imposing a tax upon the banks to create a guaranty fund for the benefit 
of depositors of failed banks. It appears that many of the bankers of 
the state are in favor of such a law and the Bank Commissioner in a 
statement recently issued predicts that the people will send to the 
legislature next year, representatives who will pass a guarantee of 
deposit law. 

As a substitute the Kansas legislature, at its special session, did 
pass a law authorizing the organization of a company for the purpose 
of guaranteeing the deposits of such banks as would contract therefor. 
But the Governor of Kansas vetoed this measure which was intended, 
it is asserted, simply to defeat the guaranty measure which the people 
of Kansas wanted. 

Legislation for the purpose of guaranteeing bank deposits, by 
means of a fund created by tax on the banks, or by a fund made up 
of voluntary contributions from such banks as choose to avail them- 
selves of the guaranty or by some other particular method, is one of 
the foremost subjects in the minds of the people at the present day. 
Bills looking to the guarantee of deposits have been introduced in 
Congress and in the legislatures of New York, New Jersey and other 
states which are now in session. It is a subject upon which radical 
differences of opinion exist among members of the banking fraternity 
and to some extent among the people at large. To our mind it is a 
subject upon which the legislatures should proceed with the greatest 
of caution. The legislature of Oklahoma has already put such a 
system in force. Here, then, is an object lesson from which the 
people and the law makers of other states may derive advantage by 
observation. Let the progress of banking in Oklahoma be watched 
with reference to the practical workings of this new system. Let 
the result demonstrate whether what the advocates of such a system 
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say are true or whether those who oppose the system are correct in 
their assertions. True, the conditions in Oklahoma are different 
from those which exist in a state like New York; yet, at the same 
time, human nature is much the same everywhere and the same 
causes which underlie bank failures in one state largely underlie them 
in others. 

In the Journat for January we published the full text of the 
Oklahoma law creating a depositor’s guaranty fund and pointed out 
its various provisions. Of course the law primarily applies to state 
banks but it contained a provision that national banks might voluntarily 
avail their depositors of the protection of the fund ‘‘ upon terms and 
conditions, in harmony with the purpose of this act, to be agreed upon 
by the state banking board, the Bank Commissioner and the Comptrol- 
ler of the Currency of the United States;” but in case Congress 
should provide a guaranty fund of depositors of national banks, such 
banks may withdraw from the state guaranty fund and will be returned 
90 percent. of the unused portion of their assessments. We pointed out 
that the national banks in Oklahoma were placed in a disadvantageous 
position by this law. Unless a national bank could lawfully avail 
itself of the benefits of the law it was at a serious competitive disadvan- 
tage in its relation to state banks whose depositors were guaranteed 
and yet, we showed, the law required an arrangement in which the 
Comptroller of the Currency must be one of the agreeing parties and 
that it was very doubtful whether that official had the power or 
authority, under existing law, to enter into an agreement such as 
provided. Since expressing that opinion the Comptroller of the Cur- 
rency has voiced his doubts as to his power in the premises and will 
do nothing in the absence of an opinion of the Attorney-General of 
the United States. No such opinion has, so far as we know, been 
given. We now observe, however, that the Oklahoma legislature 
has, this month, amended the provision of the law as to national banks 
by eliminating the reference to the Comptroller of the Currency and 
permitting national banks to avail of the provisions of the law by 
direct application to the State Banking Board. 

The Oklahoma law takes effect February 17. Before this JouRNAL 
reaches our readers the banks of the state will be launched in business 
under the new law. As the months roll by it will be most interest- 
ing and instructive to see whether the working of the law will prove 
beneficial or whether, as alleged by some, it will encourage specula- 
tion and loose management. 


Ss 


The Aldrich bill is now being debated in the Senate 
and will soon be voted on by that body. Its funda- 
mental plan is the issue of additional notes by national banks with 
bond security other than of the national government, namely, obliga- 
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tions of states, cities and counties and first mortgage railway bonds. 
The Fowler bill is still being considered in the House Committee. It 
aims at allowing national banks to issue a certain percentage of un- 
secured notes subject to extra tax. 

Both bills are condemned in a report recently issued by the Cur- 
rency Commission of the American Bankers’ Association which has 
caused a substitute measure, generally referred to as the ‘‘ Bankers’ 
Bill” to be introduced in the House of Representatives. In sending 
out copies of the bill to all members of the Association with invitation 
of its careful and critical study in detail, the Committee say: 


‘*The Commission found itself unable to endorse the Aldrich Bill 
now pending in the Senate, believing it to be wrong in its adherence 
to the bond-secured principle to the exclusion of the commercial assets 
of banks, as well as useless in practice. The issue of notes under the 
Aldrich Bill would be possible only in times of panic. The bill there- 
fore provides purely emergency currency, a resort to which would in- 
vite suspicion and distrust. 

‘* The Commission believes the country needs a perfectly safe note 
issue, moderate in volume, which can and will respond to normal 
pressure and seasonal requirements. The Bankers’ Bill provides such 
an issue which is secured by a guaranty fund, created by taxation, 
many times sufficient in amount to make the notes good under all 
possible conditions. It also provides that the holders of such notes 
shall have a first lien upon all the assets of the banks issuing them, 
including as further protection the statutory liability of shareholders. 
This security is provided in addition to the abundant guaranty fund 
and strong reserve of gold. The new Fowler Bill was thought to be 
too broad in its scope and too involved in the details of its plan to be 
practical at this time. * * * 

‘¢ The plan was prepared not alone with the idea of furnishing a 
note that would be safe under all circumstances, but has been so 
framed that the tendency will be to sustain the present volume of 
national bank notes outstanding, and the market values of govern- 
ment bonds behind them be undisturbed. The total note-issuing 
power of banks is not increased. It is provided in the Bankers’ Bill 
that the total amount of notes issued by any bank, including the 
present bond secured notes, shall not exceed the amount of the capital 
stock of the bank. This is the limit under the present law, conse- 
quently there could not under the Bankers’ plan be any inflation. The 
measure as a whole is entitled to the respect and confidence of the 
Association, and it deserves the active support not only of bankers, 
but of all classes of business men. In the last analysis, it is not the 
bankers themselves who suffer most from annual currency famines 
more or less acute, but the business man himself whose loans are cur- 
tailed and credit contracted in order that the banks may find the 
means to meet the annual call for crop-moving currency. The bill 
will receive the support of the business interests of the country when 
its safety and conservatism are understood. It is the best currency 
measure before the public. It can not besuccessfully attacked on the 
ground of safety, and yet it extends to every bank in the national 
system, and to all sections of the country equal privileges and benefits, 
with no possible dangers. Wetrust you will not only endorse it your- 
self, but that you will bring it to the attention of business men of 
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your community as well as recommend it to the favorable considera- 
tion of your representatives in both the House and the Senate. If 
you approve the bill do not delay your endorsement. There is no 
question before the people to-day of greater importance than sane, 
sound currency legislation. Bankers and business men are not alive 
to their best interests if they do not insist that such legislation be en- 
acted at the present session. There is no defensible reason why we 
should not have as good currency as there is in the world.” 


Mr. Elijah W. Sells, the well-known public 
accountant, has given the public much 
food for thought in a comparison which he draws between the manage- 
ment of government bureaus and of the various classes of public 
service, industrial and business corporations, a comparison which he 
is peculiarly fitted to make from his life-long experience in devising 
and examining books and records of federal, state and city govern- 
ments on the one hand and of public service, industrial, financial, in- 
surance and other business corporations on the other. Putting in- 
competency and dishonesty together for the purpose of the comparison, 
Mr. Sells gives it as his deliberate estimate that, judged by the highest 
standards prevailing in the best conducted corporations, there is less 
than ten per cent. of both among men in the management of corpora- 
tions generally, and at least 90 per cent. of both among public 
otfice-holders, basing this estimate upon his experience as a public 
accountant. 

This is a startling realization if the estimate be correct, or any- 
where near correct. Its truth may be surmised with reference to the 
government management of certain large cities where public office is 
often regarded by the holder as, primarily, a place for the develop- 
ment of his personal interests and duty to the public of secondary and 
mere incidental consideration; but that it should be universally true 
of all office-holders, federal, state and local, to the extent estimated 
—9 out of every 10—seems most surprising. Yet Mr. Sells says: 


‘The men entrusted with the management of the corporations are 
better fitted to administer the affairs of such corporations and to 
exercise judgment in matters concerning both the investor and the 
public which takes their product or utilizes their franchises, than are 
those men who hold public office qualified to fill even their own posi- 
tions, much less to undertake administrative control over corporations. 
The facts that prove this do not deal with the mere matter of honesty 
and efficiency. The organization of a public bureau is much less com- 
pact, much less harmonious in its operations, than the organization of 
a great railway ora great industrial corporation. The men at the head 
of such business organizations, in practically every case, are experts, 
working diligently, in harmony, and ready to work to the limit of their 
endurance, with full and direct control of their subordinates. On the 
other hand, nothing can be more notorious (the results are obvious 
to every public accountant who investigates) than the fact that in 
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nine cases out of ten the head of a public department spends most of 
his time promoting his political interests, and the employees generally, 
protected by the civil service regulations, are looking to see how little 


rather than how much work they can get into their appointed short 
hours.” 


Without quarreling as to percentages, or attempting to make dis- 
crimations favorable or unfavorable to different departments of govern- 
ment, much of general truth in these observations may be recognized. 
And yet, if we are governed by a class of incompetents or worse, is 
there not a corresponding neglect of duty on the part of our 
army of business men, so faithful and competent in their own 
private employments, in failing to give their share of attention to af- 
fairs of government? How many business men, for example, attend 
a primary and raise their voice in the exercise of the right of choice 
of delegates to the various conventions at which are nominated the 
different candidates for elective offices? Widespread neglect of this 
primary duty of American citizenship has resulted in this function be- 
ing left largely to a class who make politics a business and who re- 
gard public office as an object of bargaining with reference to its pecu- 
niary emoluments rather than a post of honor to serve the entire 
people; and the wonder is that the American people have so thrived 
and prospered under government officials who, speaking generally, 
have been thus chosen. 

Mr. Sells shows that the great railway industry has been hampered 
and checked in its development by too much government intermed- 
dling and regulation, both state and national, a case of incompetency 
exercising a baneful control over competency, and the argument is 
made that the railroads, the agriculturists and the people generally 
would have been much better off, if the railroads had been let alone 
and not restrained and persecuted by unwise legislation. Let it be 
admitted that much of such legislation has been unwise and injurious 
in its effects, this merely shows that unwise legislation should be 
avoided. But we believe that wise government control and supervis- 
ion of railway corporations is of great benefit to the American people 
in the prevention of the creation of huge, non-competitive monopolies, 
which would operate between producer and consumer and exact un- 
just tribute from both, and in the providing of more exact justice to 
all shippers of commodities than would otherwise be the case. 

We regret that we have not space to give a more detailed considera- 
tion of the facts and suggestions contained in Mr. Sells’ valuable 
paper. If the time ever comes when the American people, so full of 
enterprise in all private occupations, will show equal enterprise in the 
placing in office, both legislative and administrative, of representatives 
both competent and patriotic, then such of the evils as are now being 
suffered from unwise and ill-considered legislation and from mal- 
administration, will disappear. 
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A PRACTICAL SERIES 


ON THE 


LAW OF BANK CHECKS | 








A course of study of the rules of law and the established customs of 
business which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Vill. PAYMENT OF FORGED CHECKS (Continvep). 


1. New York Statute. 

2. Wisconsin Statute. 

3. California Statute. 

4. Montana Statute. 

5. South Dakota Statute. 

6. Michigan, Oregon and Washington. 


ia have heretofore stated the law governing the right of recovery 
of money paid upon forged checks from the holder receiving 
payment, showing the circumstances under which recovery is 
permitted or denied; and have also referred to the decisions 
in the various states upon the depositor’s duty, when his paid checks 
are returned as vouchers, to examine such vouchers and compare them 
with his record of payments made, for the purpose of detecting errors 
or forgeries therein and to notify the bank of forgeries discovered 
within a reasonable time. These cases showed that the early judicial 
view was that the depositor was under no duty, or under no clearly 
defined duty, to examine returned checks for the purpose of detecting 
forgeries; but that the more modern view (based on the numerous 
cases of repeated forgeries by confidential clerks in the employ of de- 
positors, who, upon the return of such checks as vouchers would be 
entrusted with the duty of examining and verifying the account and 
would cover up the forgeries by manipulation of the employer's ac- 
count and repeat the crime again and again before detection) is that 
the depositor owes the bank a duty of examination of returned vouchers, 
to be performed within a reasonable time and the bank notified of 
forgeries found therein. 

So far as the cases have developed the law, it is that a depositor is 
under duty to use due diligence in making an examination and com- 
parison of returned vouchers within a reasonable time after he receives 
them from the bank and of notifying the bank of forgeries therein 
(not, however, extending to forgeries of indorsements upon checks 
which, it is held, the depositor has a right to assume the bank has as- 
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certained genuineness before making payment) ; that where the deposi- 
tor has deputed this duty to the clerk who has committed the forgery, 
he is bound by the knowledge of the clerk (except in one state where 
it is held sufficient due diligence to depute the examination to the 
guilty clerk without being responsible for the latter’s knowledge al- 
though this results in the bank not being informed); and upon the 
question of the extent of the depositor’s liability for non-performance 
of duty, a few cases hold the depositor estopped from questioning the 
account and to have adopted or ratified all the forged checks, while 
the greater number hold him liable only to the extent of the loss or 
injury which his non-performance of duty causes the bank, under 
which rule, loss upon forged checks first paid, before the account con- 
taining such checks has been balanced and the forged checks returned, 
falls upon the bank, unless the failure to notify the bank within a rea- 
sonable time deprives it of opportunity to obtain restitution; and 
furthermore, certain cases have held that where the bank is itself 
guilty of gross negligence in the payment of any one of a series of 
forged checks, such gross negligence fixes the loss for that and sub- 
sequent forged checks upon the bank, although the depositor has also 
failed in his duty of verifying the account. 

In view of the differences among the decisions as to the nature 
and extent of the depositor’s duty and liability in the examination of 
returned vouchers and to provide a certain and just rule fixing 
responsibility for losses from payment of forged checks or a series of 
forged checks, where the depositor has not performed his duty of 
examination and notification to the bank within a reasonable time, 
statutes have been enacted in a number of states fixing a time limit 
beyond which the responsibility of the bank does not extend. 


New York Statute. 


The first state to pass such a law was New York. In 1904, the 
New York legislature enacted, as an added section to the Negotiable 
Instruments Law, the following: 

No bank shall be liable to a depositor for the payment 
by it of a forged or raised check unless within one year 
after the return to the depositor of the voucher of such 


payment, such depositor shall notify the bank that the 
check so paid is forged or raised. 


This statute, it is seen, covers only forged or raised checks. It 
does not apply to forgeries of indorsements. Where forged or raised 
checks which have been paid by the bank are returned to the depositor 
as vouchers, he has one year from the date of such return in which 
to notify the bank of the forgery. If he notifies the bank within the 
year, then the bank’s liability to him for the amount represented by 
such checks continues. If he fails to give notice during the year, he 
is chargeable with the amount, the same as if the check had not been 
a forgery. 
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Wisconsin Statute. 


In the following year, 1905, the state of Wisconsin enacted a law 
upon the same subject, but differing somewhat in phraseology and 
legal effect. The Wisconsin statute provides: 


No bank shall be liable to a depositor for the pay- 
ment by it of a forged or raised check unless action there- 
for shall be brought against such bank within one year 
after the return to the depositor by such bank of the check 
so forged or raised as a voucher. 


The difference between this and the New York statute is simply 
this: In New York, if the depositor notifies the bank within the year, 
its liability continues. In Wisconsin the depositor must bring action 
within the year. In New York, mere notice is sufficient; in Wisconsin, 
action in the courts must be begun within the year. 

California Statute. 

In 1905, also, the legislature of California also enacted a statute on 
the subject, stillagain different. Itis contained in the statute of limita- 
tions and, stating the time within which actions for various causes 
must be brought, provides: 

‘*340. Within one year * * * An action * * * by a 
depositor for the payment of a forged or raised check.” 

Under this, it would appear that where a bank pays a forged or 
raised check, the depositor, to hold the bank responsible, must bring 
an action for the amount within one year from the time of such pay- 
ment. There is apparently no provision that the bank shall first 
return the paid forged check to the depositor as a voucher; and should 
it happen that the bank did not return the paid voucher within a year 
from the time of the payment, the depositor would apparently be 
bound and concluded although never apprised, by the return of the 
check, that the bank had paid the amount. 

Montana Statute. 

The legislature of Montana in 1905, also enacted a statute which 
provides that the time in which an action can be commenced against 
a bank on account of a forged or raised check or draft is three years 
from the day in which the plaintiff, his agent, assignee or personal 
representative shall have been notified of such payment or he or they 
shall have received such check, order or note marked “paid.” 

‘‘Three years” would seem too long a period to continue the 
responsibility of a bank which has paid a series of checks, forged by 
an employee of a depositor, the forgeries being covered up by the 
same clerk when the vouchers were returned and the crime repeated 
again and again. 

South Dakota. 

In 1905, the legislature of South Dakota passed a law, identical 

with that of New York, except that the limit of time given the deposi- 
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tor in which to discover forgeries and notify the bank is reduced to 
‘three months.” It provides: 
No bank shall be liable to a depositor for the payment 
by it of a forged or raised check unless within three (3) 
months after return to the depositor of the voucher of 
such payment such depositor shall notify the bank that 
the check so paid was forged or raised. 


Michigan, Oregon and Washington. 

In 1907 the legislature of Michigan enacted a statute with a ‘‘three 
months” limit, in language the same as that of the South Dakota stat- 
ute. The Oregon legislature also enacted a statute in the same lan- 
guage, except that the time limit was further reduced to “‘thirty days” 
and the state of Washington, enacted a statute in similar phraseology 
with time limit of ‘‘sixty days” except that ‘‘trust company” in addi- 
tion to ‘‘bank” is expressly specified. 

These statutes follow the New York model, but with ashorter time 
limit. They were enacted on the initiative of the Standing Law Com- 
mittee of the American Bankers’ Association. The enactment of simi- 
lar statutes in other states may be looked for in the future. They 
fix, definitely, a time limit of responsibility. Banks which pay the 
checks of depositors by the millions assume a heavy burden and res- 
ponsibility. Itis inevitable that forged or raised checks will occasion - 
ally be mistaken for genuine instruments and paid. In view of this 
burden assumed by the banks, it is but fair and just that a duty 
should exist on the depositor’s part to examine his paid checks when 
returned as paid vouchers within a reasonable time, ascertain whether 
his signature to all of suchis genuine and the amounts the same as 
when the checks were issued. He has the means of knowledge within 
his own possession and if he fails in this duty of verification and noti- 
fication within a reasonable time, it is but just that he, and not the 
bank, should suffer therefrom. The legislative view as to the limit 
of this reasonable time ranges, it is seen, from ‘‘thirty days” to ‘‘three 


years.” 
(Continued in next number.) 
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GUARANTY AND SURETYSHIP BY NATIONAL 
BANKS ON BEHALF OF CUSTOMERS. 


National bank can guarantee its own paper. 

Can assume debts of bank whose assets transferred. 

National bank without power to guaranty debts of others. 

Guaranty to pay for goods furnished customer invalid. 

Exception where bank reaps benefit. 

Bank's promise to pay third person's check on itself invalid where no 
Sunds. 

No power to guaranty third person's draft on customer. 

But in North Carolina guaranty of draft on customer binds bank. 

Guaranty of loan to customer where proceeds received by bank. 

10. Bank not lable as guarantor of forged signature. 

11. No power to become surety on replevin bond. 


ge po 


eS PP 


2 9 


HE desire of man to help his fellow in time of need, even at cost 

of personal inconvenience and sometimes loss, is firmly implanted 

in the breast of mankind. It is one of the saving graces of a 

Christian nation. Notwithstanding the words of wisdom of King 

Solomon (Proverbs, Ch. 11, v. 15,) that ‘‘He that issurety fora stranger 

shall smart for it; and he that hateth suretiship is sure,” the world of 

business daily affords instances where business men go to the aid of 

friends in need and become accommodation indorsers or sureties upon 

their business paper, or guarantors of their debts and obligations to 
third persons. 

But while an individual is at perfect liberty to pledge his personal 
credit, if he so chooses, in behalf of another, the case is different where 
he acts inarepresentative capacity. A member of a partnership has no 
right to use the firm name by way of accommodation in the absence 
of authority from all the other partners and the same is true of cor- 
porations which, representing the interests of numerous stockholders, 
have no power to lend their credit and bind themselves by contracts 
of guaranty or suretyship of the debts or obligations of others, unless 
such power is expressly conferred by the organic law. 

This is true of banking corporations, as well as of others; yet in 
this field, banks are often called upon to lend their credit and to guar- 
anty obligations in behalf of their customers and not infrequently do so. 
The courts have been called upon in numerous cases to pass upon the 
validity and effect of such contracts. 

In this article we shall review the decisions of the courts, federal 
and state, upon contracts of guaranty or of suretyship, which have 
been made by the national banks. 
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National bank can guarantee its own paper. 


In the first place, as distinguished from guaranteeing the debt or 
obligation of another in which it has no interest, a national bank has 
power to indorse or guaranty the payment of commercial paper which 
it holds when it rediscounts or disposes of the same in the ordinary 
course of business. Such power the bank may exercise as incident to 
the express authority conferred by the national bank act to discount 
and negotiate promissory notes, drafts, bills of exchange and other 
evidences of debt. ‘ 

In Peoples Bank v. National Bank, 101 U. S. 181, a party made 
certain notes payable to his own order, which he indorsed and deliv- 
ered to a national bank to be negotiated to another national bank, the 
proceeds to be applied to cancellation of other indebtedness then 
due by the maker to the first stated bank. The national bank first re- 
ceiving the notes endorsed them to the other national bank and below 
the indorsement was written: ‘‘*This bank hereby guarantees the pay- 
ment of the principal sum and interest of said notes,” signed by the 
vice-president. In enforcing the guaranty, the supreme court said: 

‘*To hand over with an indorsement and guaranty is one of the 
commonest modes of transferring the securities named. Undoubtedly 
a bank might indorse ‘waiving demand and notice’ and be bound ac- 
cordingly. A guaranty is a less onerous and stringent contract than 
that created by such an indorsement. We see no reason to doubt that 
under the circumstances of this case it was competent for the defend- 
ant to give the guaranty here in question. It is to be presumed the 
vice-president had rightfully the power he assumed to exercise, and 
the defendant is estopped to deny it. * * * The doctrine of ultra vires 
has no application to cases like this.” 

In Cochran v. United States, 157 U. S. 286, a note was made pay- 
able to a national bank in Colorado, was indorsed by that bank through 
its president, with a guaranty of payment, and was transferred to a 
New York bank for credit. The court held such a guaranty within 
the implied powers of a national bank. 

In United States National Bank v. First National Bank, 24C. C. A. 
597, the power of the president of a national bank to bind his bank by 
indorsement and guaranty of the bank’s bills receivable transferred 
by way of rediscount was upheld. 


National bank can assume debts of bank whose assets transferred. 


So, also, a national bank has power to assume and promise to pay 
the debts of another bank whose assets have been transferred to it. 
Thus in Schofield v. State National Bank, 97 Fed. 282 a national bank 
received a transfer of another bank’s assets in consideration of which 
it assumed and agreed to pay the liabilities of the transferring bank. 
It was held such a contract was within its powers, conferred by stat- 
ute, to conduct a general banking business. 
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National bank without power to guaranty debts of others. 


But while a national bank may guarantee the paper or obligation 
of another in which it has an ownership or interest, the courts are 
unanimous that it is beyond the power of the bank to bind itself by con- 
tracts of guaranty or suretyship which are made for the sole benefit 
of others. There is a difference between the courts, however, as to 
the effect of such an w/tra vires contract. The federal doctrine is that 
the bank is not estopped to deny its power to make such contract, even 
though a person to whom the guaranty is made has relied thereon to 
his injury. But if the bank has received the fruits of the u/tra vires 
transaction, it will be held liable, not on the contract of guaranty but 
upon an implied obligation resting upon the bank, resulting from the 
fact that it has received money or property which it ought either to 
return or make compensation for. A number of the state courts feel 
under obligation to follow this doctrine as to national banks and apply 
it as matter of state law. But the courts in a few of the states hold, 
irrespective of any benefit received by the bank, that a national bank 
which has guaranteed or promised to pay the debt or obligation of an- 
other, upon which a person to whom the promise is made has relied 
to his injury, will be estopped to deny its power to make the guaranty 
and will be liable to the person who has relied thereon. These dif- 
ferences in result will be illustrated as we proceed to a review of the 
cases. 

Guaranty to pay for goods furnished customer invalid. 


Several cases have arisen wherein the customer of a bank, desiring 
to obtain goods from a mercantile house, his own credit being insuffi- 
cient, has procured his bank to write a letter guaranteeing specified 
purchases that he may make. 

In Commercial National Bank v. Pirie, 82 Fed. 799, a national bank 
in Kansas wrote a letter to a Chicago mercantile house as follows: 


‘‘Cherryvale, Kansas, February 15, 1892. 
Carson, Pirie, Scott & Co. Chicago, III. 

Gentlemen: We will guaranty the payment of any bill 
of goods which Mr. R. T. Webb may buy of you while in 
Chicago, during the present week. If this guaranty is not 
specific enough,we will make it satisfactory to you. 

The Cherryvale National Bank, 
By T. C. Molloy, Cashier.”’ 


The above was held to impose no legal obligation on the bank. 
The court said that while a national bank may indorse or guaranty 
the payment of commercial paper which it holds, when it disposes of 
the same in ordinary course ‘“‘It has never been supposed that the 
board of directors of a national bank can bind it by contracts of surety- 
ship or guaranty which are made for the sole benefit and advantage of 
others. The national banking act confers no such authority in ex- 
press terms or by fair implication and the exercise of such power by 
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such corporations would be detrimental to the interests of depositors, 
stockholders and the public generally.” 
In Thilmany v. Iowa Paper Bag Co., 108 Iowa 333, a national bank 


issued the following letter: 
Ottumwa, Iowa, Dec. 8, 1894. 
Thilmany Pulp & Paper Company, Kaukauna, Wis. 

Dear Sirs: The Iowa Paper Bag Company, of this 
city, desire to establish business relations with you, and 
request us to write you. Wewill guaranty the fulfilment 
of their obligations to you to the extent of the cost of a 
carload of bag paper, for the next twelve months. They 
are doing a good and safe business, and changed from an 
Ohio paper mill to your mill at our request. We hope you 
will give them all advantage possible, as their competi- 
tion comes from Ohio bag factories, and is sharp in this 
district; looking, doubtless, to driving this bag company 
out of the southern Iowa market. 

Yours etc. Iowa National Bank, 
By Wm. Daggert, V. P. 


The question in this case was whether the national bank had 
power to issue the above letter of credit or guaranty. The court dis- 
cussed this question at length substantially as follows: The national 
bank act does not give national banks express authority to issue letters 
of credit or to make instruments of guaranty. Neither does it ex- 
pressly authorize the indorsement of notes or bills of exchange. But 
as indorsement is often necessary to the transfer of negotiable in- 
struments, it is clearly within the power of national banks to make 
this kind of contract. When either indorsement or guaranty has re- 
lation to a transaction in which the bank has a pecuniary interest, as 
where made to transfer or negotiate choses in action, or negotiable 
instruments which it owns or in which it has an interest, there is no 
room to doubt the validity of the transaction. But a guarantee of a 
note or bill or of an account as of a mere loan of credit to another, dis- 
connected with any transfer of title or ownership of the paper or ac- 
count guaranteed, may well be doubted. There is a manifest dis- 
tinction between the right of a bank to guaranty choses in action be- 
longing to it and its right to guaranty those belonging to another. 
But as not all contracts of guaranty or letters of credit are void, resort 
must be had to the instrument itself and, it may be, to evidence 
aliunde, to determine the effect of the particular instrument in ques- 
tion. Letters of credit are of two kinds. When purchased by the 
person desiring credit, or procured by the use of checks or other se- 
curities lodged with the person who grants it, it is in effect, a bill of 
exchange; and as it is based on a consideration passing directly to 
the bank that issues it, and has gained recognition in the commercial 
world, it is a valid and binding contract and may be entered into by 
national banks. When the letter is not purchased, but is purely an 
accommodation, or simply a guaranty of the payment of an account 
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to be created in the future, it is not binding on a national bank, for 
such an institution has no power thus to jeopardize its capital. Such 
transactions are not necessary to the exercise of powers granted to 
national banks and are therefore without their chartered powers and 
invalid. To which class of contracts does the one in suit belong? On 
its face, it belongs to the latter class. There is nothing on its face to 
indicate that the paper bag company purchased the letter, or that it 
had deposited any money or collaterals to secure the same. It is simply 
a contract of guaranty, invalid unless made in connection with the 
transfer of a chose in action or other property belonging to the bank. 


Exception where bank reaps benefit. 


But in American National Bankv. National Wall Paper Co. 77 Fed. 
85, a national bank in Denver was creditor of a wall paper and paint 
merchant. It acquired the merchant’s stock in satisfaction and being 
compelled to sell the goods at retail, it caused a corporation to be or- 
ganized to whom it turned over the merchandise to be managed and 
sold for the benefit of the bank. To work off the old stock success- 
fully, it was necessary to buy fresh goods from time to time. The 
bank guaranteed purchases by its dummy corporation. It was held 
that the bank having received and appropriated the proceeds of the 
goods purchased could not set up its want of power. 

Also in Texas in First National Bank of Greenville v. Greenville 
Oil & Cotton Company (60 S. W. 828) a national bank to enable its 
customer to procure feed for certain cattle, verbally, through its 
cashier, promised to pay for the feed sofurnished. The feed was ne- 
cessary to prepare the cattle for market, it increased their value, and 
when sold, the proceeds were paid to the bank and were applied by it 
to extinguish a debt of its customer for moneys advanced for other 
purposes. Having received and retained the benefits resulting from 
its contract to pay for goods funished its customer, the bank was not 
allowed to plead that its contract was beyond its powers so as to de- 
feat a recovery from it. 

In this case the amount paid the bank by its customer, being the 
balance of proceeds of sale of the cattle after satisfying a first mort- 
gage thereon was $415. The balance due for feed, for which the bank 
had promised to pay was $604.58. The court holds the bank’s liabil- 
ity is not limited to the smaller sum but is for the full balance. 

Promise to pay third person's check on itself tuvalid where no funds. 

In Bowen v. Needles National Bank, 94 Fed. 926, a national bank, 
through its cashier, telegraphed one Bowen that it would pay all 
checks on it signed by one Blake. The latter had no funds on de- 
posit, and this fact was known to Bowen who, however, relied on the 
promise and cashed certain checks for Blake. The transaction was 
held, not a certification of Blake’s check, but a guaranty beyond the 
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power of the bank. The court said: ‘‘No banking corporation has 
the power to become a guarantor of the obligation of another, or to 
lend its credit to any person or corporation unless its charter or gov- 
erning statute expressly permits it * * * There is in the national 
bank act no grant of power to guaranty the debt of another, nor can 
such guaranty be said to be incidental to the business of banking. 
* * * The case is not that of an officer exceeding the powers dele- 
gated to him, but it is a case where the banking association itself has 
exercised powers in excess of those which were conferred on it by 
statute.’ The court referred to certain decisions in state courts to 
the effect that, where a party has relied on the guaranty to his injury 
(as was the fact in this case) the bank is estopped to deny its liability 
on the guaranty, notwithstanding the contract was ultra vires. The 
federal courts, it is held, do not go to this extent, but absolve the 
bank from liability except in cases where it seeks to retain unjustly 
the fruits of its ultra vires contract which has been performed by the 
other party thereto. In all such cases, the action has been maintained, 
not upon the contract, nor to enforce its terms, but upon an implied 
obligation resting upon the bank resulting from the fact that it has 
received money or property which it ought either to return or make 
compensation for. In the Bowen case, the bank was not in the posi- 
tion of having received the fruits of an unlawful contract for the money 
of the plaintiff who relied upon the guaranty was not paid to the bank, 
but to Blake, the man who drew the checks. 

The case of Aldrich v. Chemical Nat. Bank, 176 U. S. 634, supports 
the principle that a national bank which has received money, and 
used it in its own business for its own benefit, having enjoyed the 
fruits of the transaction, cannot avoid accountability even though the 
contract under which the money was obtained, was beyond its power 
to make. 


No power to guaranty third person's draft on customer. 


A class of cases are quite numerous where a party, shipping goods 
to the customer of a national bank and drawing on the customer for 
the price, will procure the cash from a local bank on faith of a tele- 
gram or letter from a national bank, whose customer is the party 
drawn upon. Certain decisions by state courts will illustrate the 
danger of reliance upon such guaranties by national banks. 

In First National Bank of Moscow, Idaho v. American National 
Bank of Kansas City, 173 Mo. 153, a national bank in Missouri wired 
a national bank in Idaho as follows: 


‘Drafts C. C. Lieuallen on C. C. Clemons & Co. with 
bills lading attached for three cars choice sacked potatoes, 
valuation fifty cents per hundred pounds, will be paid. 
J. R. Dominick, Cashier.” 
Upon receipt of this telegram, the Idaho bank cashed the draft. 
The Kansas City bank was held not liable. The supreme court of 
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Missouri referred to the rule adopted by the federal courts ‘‘that a 
national bank has no power, either with or without a sufficient con- 
sideration, toagree or bind itself that a draft of A upon B, will be paid; 
that such agreement isa mere guarantee and is not within the powers 
conferred upon such banks, and that when sued upon such a contract, 
the bank can successfully interpose a defense of ultra vires;” and the 
court said ‘‘it will be of no profit in this case to consider the rules of 
law adopted by the several states bearing upon the power of banks or- 
ganized by authority other than the federal government, to enter 
into such contracts, or to interpose the defense of ultra vires after the 
other party to the contract has fully performed it, for the decisions of 
the federal courts treat all such contracts as void and unenforceable as 
to national banks and this court is in duty bound to defer to those 
federal decisions.” 

So, again, in National Bank of Brunswick, Ga. v. Sixth National 
Bank, 212 Pa. 238, a national bank in Philadelphia wrote a national 
bank in Georgia: 

‘‘We will accept drafts drawn on J. F. Eilenberg by 
Brown & Co.for watermelons and cantaloupes, melons not 


to exceed $100 per car and cantaloupes not to exceed $500 
per car, bills of lading attached, until further notice.” 


The Georgia bank wrote inquiring whether bills of lading were to 
be ‘‘ to order” and whether the rate named included prepaid freights. 
The Philadelphia bank wired in answer that the bills of lading were 
not to be ‘‘to order” and that the rate named did not include prepaid 
freights. The Georgia bank sued the Philadelphia bank to recover the 
amount of certain unpaid drafts purchased on faith of the above. The 
court said that the transaction between the two banks was a contract 
of guaranty and not of purchase of the drafts in suit; that the weight 
of authority is in favor of the position that a national bank has no power 
or authority to become a mere accommodation indorser or guarantor 
of the payment of the debt of another without benefit to itself; that 
so far as advised the question has not been determined by the Supreme 
Court of the United States, but the inferior courts of that jurisdiction 
have uniformly put this construction on the powers of a bank chartered 
under the national banking act, and as the subject is one of federal 
origin and federal control, those precedents must be followed. It 
therefore held the contract of guaranty was ultra vires and the national 
bank not liable thereon. 

Also, in Texas, in Groos v. Brewster (Court of Civil Appeals of 
Texas; writ of error denied by Supreme Court), 55 S. W. 590, the prin- 
ciple is declared that a national bank has no power to lend its credit 
to any person, or to become a guarantor of the obligation of another, 
except in the ordinary course of banking; and such an act is not bind- 
ing on the bank by estoppel, unless it has received benefits therefrom ; 
and where a national bank held certain drafts for collection and prom- 
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ised the drawee that if he would pay such drafts in full it would pay 
his drafts on the drawer for the differences, when ascertained, this was 
a mere matter of accommodation and guaranty, outside the course of 
its authorized banking business, not binding on the national bank. 


But in North Carolina, guaranty of draft on customer binds. bank. 


But in Hutchins v. Bank, 128 N. C. 72, a national bank, by letter, 
agreed that a draft drawn by a man named Hutchins, not to exceed 
$300, upon Chalkley & Co. for hides to be shipped them by Hutchins 
should be paid. In consideration of that guaranty, Hutchins shipped the 
hides, which were not paid for. 

The Supreme Court of North Carolina in reversing a judgment which 
sustained a demurrer on the ground that ‘‘ being a national bank it 
had no power under the national banking act creating it, to guaranty 
the debt sued upon,” holds: The national banking act contains no 
prohibition against such banks guaranteeing paper. It it be conceded 
that the guaranty was w/tra vires, it was not expressly prohibited nor 
illegal, the plaintiff acted on it, and relying on it he parted with his 
property and shipped the hides. The defendant is estopped on both 
reason and precedent to aver that it was not empowered to give the 
guaranty. It does not lie in the defendant’s mouth to say that it had 
no authority to do what it did, after the plaintiff has shipped his hides, 
relying upon the defendant’s promise that the draft should be paid. 
The court approved the following language in the preface of the 4th 
edition of Cook on Corporations: 

‘The doctrine of ultra vires is disappearing. The old theory that 
a corporate act beyond the express and implied corporate powers was 
illegal and not enforceable, no matter whether actual injury has been 
done or not, has given way to the practical view that the parties toa 
contract which has been wholly or partially executed will not be allowed 
to say it was u/tra vires of the corporation.” 


Guaranty of loan to customer where proceeds received by bank. 


The New York Court of Appeals (Appleton v. Citizens Central 
National Bank; this number) has recently held a national bank liable 
where it guaranteed to another bank the payment of a loan to one of 
its customers, where the guaranteeing bank, as part of the transaction, 
received the greater part of the proceeds of the loan in satisfaction of 
a debt of the customer to itself. The court holds had the guaranty 
been limited to the amount the bank was to receive from the proceeds 
of the loan, such guaranty would have been within the bank’s power. 
But it was beyond the power of the bank to guarantee a greater 
amount than it was to receive. Assuming the guaranty was w/tra 
vires and assuming the New York Court should adopt the federal and 
not the state doctrine of u/tra vires in transactions of national banks, 
still, under the federal doctrine under which no liability upon the 
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ultra vires contract exists, the bank is independently liable to make 
restitution to the extent of the benefit received. This being all that 
was claimed in this case by the bank to whom the guarantee was made, 
and the national bank having received its money through the cus- 
tomer as a conduit, the national bank in such case would be liable 
for money had and received, even though there was no liability on 
its contract of guaranty. 


Bank not liable as guarantor of forged signature. 


In Commercial National Bank v. First National Bank (80 S. W. 
601 Texas,) one S in Mineral City applied for a loan to a bank in 
Cuero, upon his note to be secured by R, who was vice president ofa 
national bank in Bee City. The Cuero bank forwarded a note for 
signature to the national bank in Bee City, asking it to procure the 
signatures of S and R, with which the Cuero bank was not ac- 
quainted. The national bank mailed the note to S and received it 
back apparently signed by S and R, but the signature of R was 
a clever forgery. The note was forwarded the Cuero bank with 
a letter stating it was ‘‘properly signed up.” The court holds there 
is no liability of the national bank to the Cuero bank because of forgery 
of the signature. The procurement of a signature toa note for an- 
other bank in order that it may lend money to a third person and a 


representation that the signature is genuine are not within the powers 
of a national bank. 


No power to become surety on replevin bond. 


In Bailey v. Farmers National Bank, 97 Ill. App. 66, a shoe com- 
pany brought an action of replevin and a national bank joined it, as 
surety, in the execution of a replevin bond. In an action against the 
bank on the bond, it is held that the execution of the bond was be- 
yond its power and the bond, as to it, null and void. The national 
bank act did not, expressly or impliedly, give the bank authority to 
execute the bond sued upon, as it was not given to aid or assist it in 
any manner in carrying on the business of banking. 
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A CUSTOMER'S DUTY TO SAFEGUARD CHECKS. 


A customer is under duty to his banker to use reasonable care in 
the drawing of his checks, so that the condition of the executed in- 
strument will not invite or facilitate fraudulent alteration. If the cus- 
tomer uses such reasonable care and the check is altered notwithstand- 
ing and paid by the bank, the customer is not responsible; but if the 
customer has been negligent in his manner of execution, the bank can 
charge him with the amount paid. 

The old English case of Young v. Grote, 4 Bing. 253, isan author- 
ity which has been approved by the American courts. 

A check was filled up by a clerk with the written amount beginning 
in the middle of the line and a space between the $ mark and figures; 
then signed and entrusted to the clerk in that condition who filled in 
‘three hundred” in writing and ‘‘3” in figures and received payment 
for the increased amount. The customer was held responsible. 

The execution of a check in this manner is grossly negligent. But 
checks properly filled in and signed are, nowadays, readily altered 
by acids, by which the writing is so effectually taken out and the 
check written over with raised amounts, alteration of payee, or other- 
wise, that it is impossible to detect the change without the aid ofa 
microscope; and even in some cases, a powerful glass will show 
nothing and the original amount is either totally effaced or faint 
traces of it may be reproduced by the application of certain acids. 

In view of this advance in the forger’s art, it would seem that the 
customer, in duty to his banker, should be called upon to exercise a 
higher degree of care in safeguarding his checks:against alteration. 
But the law at the present day does not compel a customer to use 
such safety appliances as will make his checks impregnable to success- 
ful alteration, if in fact adequate appliances exist. Very few cases 
involving the alteration of checks by acid have come before the courts 
upon the question of responsibility between issuing customer and 
paying banker. One such, however, is Critten v. Chemical National 
Bank, 171 N. Y. 219, in which checks signed and property filled in 
had the figures cut with a punching instrument. A clerk who after- 
wards obtained possession of the checks obliterated with acids the 
names of the payees and the amounts specified, made the checks pay- 
able to cash, raised their amounts by one hundred dollars and punched 
the figure ‘‘1”’ before the other figures on the checks. The clerk 
collected the money from the bank. The Court of Appeals said: 

‘*‘While the drawer of a check may be liable where he draws the in- 
strument in such an incomplete state as to facilitate or invite fraudu- 
lent alterations, it is not the law that he is bound so to prepare the 
check that nobody else can successfully tamper withit. In the pres- 
ent case the fraudulent alterations of the check was not merely in the 
perforation of the additional figure, but in the obliteration of the writ- 
ten name of the payee and the substitution therefor of the word 
‘cash.’ Against this latter change of the instrument the plaintiffs 
could not have been expected to guard and without that alteration it 
would have in no way profited the criminal to raise the amount.” 
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HE unauthorized drawing of checks upon banks without sufficient 
funds or credit for the payment of the same, is a reprehensible 
practice which often entails loss, not alone upon persons who 
give value upon faith that such checks are good, but also upon 

banks which sometimes pay such checks, through mistake as to the 
sufficiency of the account. In afew states, statutes have been enacted 
making it a criminal offense to give a check on a bank wherein the 
drawer has not sufficient funds or credit and the universal enactment 
of like statutes in all the other states, which is being advocated by the 
Standing Law Committee of the American Bankers’ Association, will 
do much to eradicate the evil and its resulting losses. But while 
such practices prevail the courts will be called upon, as in the past, to 
decide disputed questions of responsibility for loss arising therefrom, 
and the judicial conflict of view which has heretofore characterized 
the decision of such questions will, in all probability, continue. 


PAYMENT OF OVERDRAFT A FINALITY. 


When a good faith holder of a check on a bank, presents the same 
and receives payment from the paying-teller over the counter, it is 
the general rule of law that such payment is a finality and the bank 
cannot recall the payment on discovering that the check is an over- 
draft which it has paid through mistake, laches or inadvertence. The 
case of Chambers v. Miller 13 Common Bench, N. S. 125, affords a 
good illustration of the finality of payment of an overdraft, when once 
made. The holder presented a check at the banking-house on which 
drawn. The cashier counted out the amount in notes, gold and silver 
and placed it onthe counter. The holder took it and counted it and 
was in the act of counting it a second time when the cashier, having 
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discovered that the drawer’s account was overdrawn, demanded the 
money back and upon the holder’s refusal, detained him and took it 
from him byforce. It was held that the property in the notes and 
money had passed from the bankers to the bearer of the check and 
that the payment was complete and could not be revoked. Numerous 
cases in this country support this proposition. 

But let us suppose the good faith holder of an overdrawn check on 
a bank, is also a depositor in the same bank and, instead of present- 
ing the check to the paying-teller, obtaining the cash, and then tak- 
ing the money to the receiving-teller and re-depositing it to his own 
credit, deposits the check in the first instance with the receiving teller 
and receives credit on his pass-book therefor. Does this credit oper- 
ate as a payment, equally as if he had first received the cash and re- 
deposited it, irrevocable though later in the day it is discovered to be 
an overdraft, or will the bank be held to have received such check for 
collection from itself, the credit to the depositor being of the same 
nature as like credit of checks, payable by other banks, received on 
deposit, and the bank have the right to charge the amount back and 
return the check if it has exercised due diligence in discovering it is 
not good; i. e., made the discovery, cancelled the credit and returned 
the check the same day ? 

With the exception of California, the few American courts which 
have passed upon this question hold that the overdrawn check is paid 
by credit to the depositor’s account and that the credit is irrevocable. 

CREDIT TO DEPOSITOR EQUIVALENT TO PAYMENT: 
PENNSYLVANIA. 

As early as 1802, the Supreme Court of Pennsylvania in Levy v. 
Bank of United States, 4 Dallas, 234, so held with reference to a bad 
check credited a customer’s account—in this particular case, the check 
not being an overdraft but a forgery. One Levy, who was a deposi- 
tor in the bank, had cashed a check purporting to be drawn on the 
bank by Charles Wharton in favor of Joseph Thomas, and handed in 
the check with his pass-book between 11 and 12 o'clock, receiving 
credit in the pass-book asa cash deposit. At the examination of checks 
that afternoon, the check was found to be a forgery, the credit to Levy 
cancelled and the latter notified at about 4 p.m. It was held the 
bank was bound to know its customer’s signature and the payment of 
the check was final and irrevocable. The chief justice declared that 
he thought any attempt to distinguish between a credit in the bank- 
book of a customer, and an actual cash payment, as impolitic on the 
part of the bank as it was unjust to the individual who accepted the 
credit, instead of money. 


SAME RULE IN NEW YORK. 


The New York Court of Appeals, in 1871, likewise held that a 
credit in a customer’s pass-book (or what was equivalent, on his de- 
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posit ticket) of an overdraft of another depositor, was final and irrevo- 
cable as soon as made, giving its reasons at length. In that case 
(Oddie v. National City Bank, 45 N. Y. 735,) customers of the bank 
who made numerous deposits during the day, were in the habit of 
handing in their pass-book with a deposit ticket containing the items, 
upon making their first deposit; later deposits the same day were re- 
ceived by the receiving teller and listed on the deposit slips. After 
banking hours, the customers usually delivered to the bank another 
deposit ticket or list of all the deposits made during the day, when the 
whole was entered in one sum in the pass- book. 

At 1.55 p. m. the customers delivered the receiving teller for de- 
posit two checks, one of which for $18,237.50 was drawn by a firm who 
were customers of the same bank. The account of this firm was over- 
drawn more than $60,000 before 1 o’clock of that day, which was before 
the check in question was delivered for deposit. The paying teller, 
knowing that the account was so overdrawn, continued to certify the 
checks of the firm as good, and so certified one of their checks at about 
2.15 p. m. while the deposited check in question was in possession of 
the bank and was known to the paying teller to be in the hands of the 
receiving teller. The customer continued to make other deposits with 
the receiving teller before 3 p. m., making four other deposits before 
any objection was made on the part of the bank to the sufficiency of 
the check of the firm in question, as a good deposit of money. The 
receiving teller returned this check to the customer’s messenger at 
about five minutes before three as not good, and the customer shortly 
thereafter demanded its entry as a deposit of money. The receiving 
teller knew before 1 p. m. of that day that the account of the firm in 
question was overdrawn more than $60,000. When he received the 
check in question, he entered it on the deposit ticket which had been 
left by the customer, together with the pass-book, with him that morn- 
ing but made no entry in the pass-book or any of the account books 
of the bank. The account of the firm in question was overdrawn at 
the close of banking hours that day $37,351 and was never made good. 
Their indebtedness to the bank was reduced by the sale of securities 
to $14,000 exclusive of the $18,000 check in question. The last deposit 
of the firm was for $52,050 and was made at about 2.15 p. m. 

Upon this state of facts the New York Court of Appeals held: The 
delivery to the receiving teller for deposit of the check in question 
and his entry thereof upon the customer’s deposit slip, constituted 
payment by the bank of the check by receiving it as a deposit of 
money from the customer. The facts that subsequent to the receipt 
and entry of the check, the bank continued to pay and certify checks 
of the firm, although their account was overdrawn, throw light upon 
the intention of the bank to receive this check as a deposit and to take 
the risk of the account subsequently being made good. 

The presumption of law (urged on the authority of the English 








114 THE BANKING LAW JOURNAL. 


case of Boyd v. Emerson, 2 Ad & El. 184) that the bank was justified 
in regarding the check as deposited with it as agent for collection, 
cannot be indulged in against the evidence. Here the customer clearly 
put in the check as a deposit and the bank clearly received it as such 
and credited the customer with it. The credit on the deposit ticket was 
as significant an act, evincing the consent of the bank to the payment 
of it, as if made upon the customer's pass-book and entered upon the 
books of the bank. The court said: 

‘* Financial business is transacted at banks in large amounts, with 
great rapidity, but according to definite and certain rules, well under- 
stood and acted upon by those engaged in the business. Very little 
is said, but very much is understood, and there is an absence of all 
formalities which tend to embarrass the facility of doing the business. 
Applying these rules, there was an express demand on one side, and 
consent on the other, that this check should be placed to the customer 
asa deposit. The legal effect was precisely the same as though the 
money had been first paid to the customer and then deposited. When 
a check is presented to a bank for deposit, drawn directly upon itself, 
it is the same as though payment in any other form was demanded. 
It is the right of the bank to reject it, or to refuse to pay it, or to re- 
ceive it conditionally, but if it accepts such a check and pays it, either 
by delivering the currency or giving the party credit for it, the trans- 
action is closed between the bank and such party provided the paper 
is genuine. In the case of a deposit, the bank becomes at once the 
debtor of the depositor, and the title of the deposit passes to the bank. 
The bank always has the means of knowing the state of the drawer’s 
account and, if it elects to pay the paper, it voluntarily takes upon 
itself the risk of securing it out of the drawer’s account or otherwise. 
A different principle would be applied to checks drawn on other banks 
or paper left for collection. In such cases the presumption of agency 
might arise.” The court further said that the depositor is not to be 
prejudiced by the misjudgment or want of information of the receiv- 
ing-teller as easy access to such information is within his reach; but 
in this case there was full knowledge on the part of both tellers that 
the account was overdrawn. 


SAME RULE IN UNITED STATES SUPREME COURT. 


The Supreme Court of the United States in Bank v. Burkhardt, 
(100 U. S. 686; decided in 1880) announces substantially the same 
views. Itsays: ‘‘Whena check on itself is offered to a bank as a 
deposit, the bank has the option to accept or reject it, or to receive 
it upon such conditions as may be agreed upon. If it be rejected, 
there is no room for any doubt or question between the parties. If 
on the other hand, the check is offered as a deposit and received as 
a deposit, there being no fraud and the check genuine, the parties 
are no less bound and concluded than in the former case. Neither 








eR. ow 


EL 
NN an 
. 


Se a ee 
> 


SED EB 











Se 
a EMRE me NR 
. ; 


——s 


pen CM i 


THE CREDIT OF OVERDRAFTS AS DEPOSITS. 115 


can disavow or repudiate what has been done. The case is simply 
one of an executed contract.” 

In this case, an overdrawn check was handed in by another de- 
positor and the amount entered in his pass-book. The verdict of the 
jury established the fact that the deposit became complete, by agree- 
ment of the parties, when handed in. The Supreme Court held that 
the Trial Court had correctly instructed the jury that if the check 
was offered and received as a deposit, it is a deposit and the bank is 
bound. The bank had requested the court to instruct the jury that 
if there was a long-time usage at the bank ‘‘ that the receiving-teller 
entered checks in the pass-book as they came in, subject to a return 
of the checks to the depositors if in the afternoon of the day, when 
the accounts were examined, the checks were found not to be good 
and to return the same to the party depositing them, and such were 
then made good by the depositor, such usage would be a valid and 
legal usage as between depositor and bank.”” The court had refused 
to give the instruction as requested, but gave it qualified by the 
statement that nothing in the case showed that the depositor knew 
anything about the usage. The Supreme Court, sustaining this action, 
held the proposition as to special usage of the bank as originally sub- 
mitted was fatally defective in not including as one of its terms that 
the depositor knew of the special and particular usage mentioned. 
Without such knowledge it was entirely ineffectual. Further, con- 
cerning a claimed general usage among the banks in the city of Cin- 
cinnati that checks on the bank, handed in and credited by other de- 
positors, should be returned in case not found good by three o’clock 
or shortly thereafter, the supreme court held that conceding the usage 
to have been established, it was not a material factor in the case be- 
cause the verdict of the jury established the fact that the deposit be- 
came complete, by agreement of the parties, when the check was 
handed in. 

SAME RULE IN ALABAMA. 

In 1880, the following case came before the Supreme Court of Ala- 
bama (City Nagional Bank of Selma v. Burns, 68 Ala. 267): A check 
for $1031 drawn on the bank was presented by another customer with 
his bank book at 9 a.m. The cashier entered the check as a deposit 
on the bank-book, placed it on the file of checks to be charged on the 
books of the bank to the drawers and subsequently, on the books, the 
customer was credited and the drawers charged with it. It was not 
the bank’s course of business to receive for collection checks of which 
it was the drawee, nor were checks it received for collection placed on 
the file on which this check was placed. In the afternoon of the same 
day the drawers failed and on examining their account the check was 
found to be an overdraft. The bank endeavored immediately to give 
the customer notice and made an offer to return the check on the next 
day, but the customer declined to receive it and claimed it was paid. 
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The court held the facts of this case clearly showed a payment of the 
check. There was an entry on the pass-book of the depositor, not 
materially different than if he had received payment in cash and de- 
posited the same. Such an entry would not have been made if the 
check had been received merely for collection. The check was de- 
faced and made to bear marks of cancellation by being placed on the 
file with checks which were paid and which were to be charged to the 
drawers’ accounts and it was credited on the books to the holder and 
debited to the drawers. These facts, taken in connection with the 
fact that the bank did not in the usual course of business receive for 
collection checks of which it was the drawee, negatived a presumption 
that the check was taken for collection and evidenced a complete, exe- 
cuted transaction by which the check was paid, the drawers ceasing 
to be debtor of the payee and the bank becoming his debtor. 

The court said: ‘‘It is the intention of the parties which must 
govern; no intention can be presumed for, or imputed to, them which 
is inconsistent with their acts and declarations and the usual, under- 
stood course of business they are transacting. And when, as in this 
case, there is sucha concurrence of facts pointing wholly to the crea- 
tion presently of an unconditional agreement, there can be no author- 
ity for a presumption of law which would change the engagement 
into one dependent upon conditions and the relation into that of mere 
principal and agent * * *. When the holder presented the check 
with his pass-book that the check might be entered as a deposit 
to his credit, it was a request for payment of the check and, as 
was in effect said in Levy v. Bank, there can be no distinction be- 
tween a request for payment in money and a request for payment by 
a transfer to the credit of the holder. The making of such distinction 
would be impolitic.” The court further said that if there was no 
other evidence than the mere presenting of the check and the noting 
of iton the customer’s bank-book there would not be a presumption 
that the bank received the check for collection only and in the capa- 
city of agent for the holder. The presumption is of payment of the 
check by the bank voluntarily becoming the debtor of the depositor, 
taking upon itself the risk of securing it from the drawers. The onus 
of removing that presumption rests with the bank. And it can be 
removed only by evidence that such was not the intention, derived 
from the course of business of the depositor or from contemporaneous 
acts or declarations.” 

THE ENGLISH CASES. 

The English decisions may be here referred to. In an early case 
decided by the Court of King’s Bench in 1795 (Bolton v. Richard, 6 
Term Rep. 139) the principle is stated that where a bank credits a 
depositor with the amount of a check drawn on it by another deposi- 
tor and there is no want of good faith on the part of the depositor, the 
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act of crediting is equivalent to a payment of money. It isthe same 
as if the depositor had received the cash and immediately redeposited 
it. From that moment it must be considered as the money of the 
depositor in the hands of hisbanker. The facts in this case, however, 
were not those of deposit of an overdraft which the banker sought to 
charge back. The banker had failed and the depositor sued his debt- 
or for the amount for which the check was given. It was held the 
debt had been paid at the time the debtor’s check was credited by the 
banker as a deposit. 

In Kilsby v. Williams (5 Barn. & Ald. 815, year 1822,) a customer 
handed in at his banker’s counter a check of another customer of 
£250. The check was received by the clerk without anything being 
said or any entry made. In the course of the same day the drawer 
deposited 4237 and two of his checks for £50 each were paid. The 
drawer at all times was largely in his banker’s debt. The following 
day, the banker wrote the depositor that the £250 check was not paid 
and they would keep it in the hope of there being money to pay it. 
On that day, the drawer deposited £93. The next day he failed. It 
was held in this case that the banker was agent of the depositor to re- 
ceive the money on the check as early as possible and was liable for 
failure of duty as such agent; that is to say, holding the check for col- 
lection, he should not have given preference to payment of the two 
£50 checks subsequently presented, nor to his own balance, and as 
the two deposits of £237 and of £93 exceeded the amount of the £ 250 
check, the banker was liable therefor to the depositor. 

In 1834, in Boyd v. Emerson, 2 Ad. & El. 184, a depositor while 
speaking with the cashier on another matter, laid the check of another 
depositor upon the counter and said ‘‘Place this to my account” or ‘‘to 
my credit.”” The cashier knew that the drawer’s account was over- 
drawn and was in doubt whether the check would be honored by his 
principal, the banker, but from motives of delicacy to the drawer 
forbore to disclose his doubts and gave no intimation to the depositor 
whether his request for credit would or would not be complied with. 
The depositor shortly thereafter left and the cashier then took up the 
check but did not debit the drawer or credit the depositor with it, or 
cancel it. The next day the check was returned to the depositor. 
Denman C. J. said that had the depositor said ‘‘ Cash me this check” 
or ‘‘ give me credit for it” he must have drawn a distinct answer, but 
merely saying ‘‘ Place it to my account” he left it upon the usual 
terms, subject to the contingency of its being paid, and if he received 
notice of dishonor in proper time, it was sufficient. It was the duty 
of the depositor, when he presented the check, to give distinct notice 
whether he presented it as a check to be paid or to be merely placed 
to his account like other securities; in the absence of such statement, 
the inference is the check was received in the latter character. 

Patteson J. said if the banker received the check as agent of the 
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depositor, he was only bound to use due diligence in getting it paid; 
if as agent of the drawer, and the depositor had asked if it would be 
paid and the cashier answered yes, the banker would be bound; but 
the equivocal manner of laying the check on the counter, saying 
‘* Place this to my account,” nothing more being said and the check 
left, justifies the inference that the depositor left it with the banker 
as his agent to deal with, the same as if it had been drawn upon 
another banker. 

Williams J. thought the check was presented in the ordinary way 
and there was nothing to prevent the banker from having time to 
make inquiries. 

The banker in this case was, therefore, not tound to his depositor 
for the amount of the check. 


IN CALIFORNIA DEPOSITED OVERDRAFT TAKEN FOR COLLECTION. 


In National Gold Bank v. McDonald, decided by the Supreme Court 
of California in 1875 (51 Cal. 64) McDonald had overdrawn his account 
in the bank and had been notified to make good. He sold certain 
mining stocks to one Barton and received Barton’s check on the same 
bank for $785. At 2 p.m. he presented the check with his pass- 
book to the receiving-teller who took the check and entered credit 
for the amount on the pass-book but made no entry of the amount on 
the books of the bank. When the check was drawn and presented to 
the receiving-teller, Barton's account was overdrawn. About 3 p. m. 
the bank returned the check to McDonald and notified him that 
Barton had no funds and the check was not good. McDonald refused 
to receive the check, alleged it had been accepted by the bank as 
cash and placed to his credit as such in the pass-book. He made 
good his account except for the amount of the check and sued the 
bank for that amount. The bank proved (subject to objection) that 
for many years there had been a usage in all the banks in San 
Francisco by which, when checks were presented by a depositor to 
the receiving-teller for deposit, he received the checks whether drawn 
on that or another bank and entered credit for them on the pass- 
book; the bank then collected the checks and when paid entered the 
proper credits to the depositor on the books of the bank; but if a 
check drawn on another bank was not paid on due presentation or if 
it was ascertained within banking hours of the same day that a check 
drawn on the same bank in which the deposit was made, was not 
good for want of funds to the drawer’s credit, the usage was to return 
the check to the depositor and cancel the credit in the pass-book. The 
court struck this evidence out as inadmissible and gave judgment for 
the depositor. The bank appealed and the Supreme Court reversed 
the judgment. It held that when checks on another bank were 
deposited with the receiving-teller and a credit entered in the pass- 
book, it was not contended that they were received as cash or other- 
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wise than for collection. It said that the argument that a different 
rule should apply to checks on the same bank assumed that the mere 
fact of the receipt of the check by the receiving-teller and the entry 
of it in the pass-book of itself implied an agreement by the bank to 
accept it as cash and that it was to be deemed in law as equivalent to 
payment of the check. It held that this transaction of itself did not 
import an agreement by the bank to accept the check as cash and was 
not in law equivalent to payment of the check. No doubt ifthe bank 
expressly, or by reasonable implication from the teller’s acts and 
declarations at the time, agrees to accept the check as cash and to enter 
a credit to the depositor for the amount, it will be bound by the 
agreement whether the drawer of the check has funds to his credit 
or not. The court said that was not the fact in the present case where 
nothing more was done than to hand the check to the receiving-teller, 
together with the pass-book without any remark and the teller made 
the entry in the pass-book and handed it back. 

The court said: ‘‘ The rule we intend to lay down is that when a 
check on the same bank is presented by a depositor with his pass-book 
to the receiving-teller, who merely receives the check and notes it in 
the pass-book, nothing more being said or done, this does not of itself 
raise a presumption that the check was received as cash or otherwise 
than for collection.” 

The court therefore reversed the judgment because of the error 
of the trial court in deducing from the facts that the depositor pre- 
sented the check for deposit as cash, that the bank received it as cash 
and entered the amount to the credit of the depositor as cash in the 
pass-book. It having reversed the judgment for this error the court 
said: ‘‘ We deem it unnecessary to determine whether the court erred 
in striking out the evidence with respect to usage.” 

The decision recently rendered in California in Ocean Park Bank 
v. Rogers (See full report page 126 this number) extends the rule of 
the McDonald case that where a check on the bank is handed in with 
a pass-book and the amount credited, nothing more being said, this 
raises a presumption that the check is received for collection, not as 
cash, so that the same presumption applies although the check thus 
deposited is stamped ‘‘paid,” impaled on a file of paid checks and 
credited to the depositor in the bank’s books. Notwithstanding this 
the bank has the right to charge the check back at any time before 
the close of banking hours on the day of deposit on discovering it to 
be an overdraft and will only be bound in case it debits such check 
to the drawer’s account. If it does this the check is paid; otherwise 
not. The full facts and reasoning of the court may be found in the 
report of the case. 

DISCUSSION OF THE CASES. 

The California rule appeals to us as the one most in accord with 

common sense and justice, especially in the case of banks doing a 
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volume of business sufficiently large to have both a receiving and a 
paying teller. An overdraft on the same bank is handed in with pass- 
book to the receiving teller together with checks on other banks, who 
immediately enters the entire amount as a credit on the depositor’s 
pass-book. This credit is understood to be provisional and subject to 
cancellation as to ‘‘not good” checks on other banks; why should not 
the same rule apply as tochecks on the same bank, provided the bank 
exercises due diligence in examining the drawer’s account and ascer- 
taining whether the check is good or bad. True, if an overdrawn 
check is presented to the paying-teller and the cash paid, the pay- 
ment is irrevocable; but the paying-teller has the accounts of drawers 
at his elbow and is supposed to pass judgment on every presented 
check before paying it. Not so the receiving-teller. There are 
handed to him not only checks on his own bank but, in greater num- 
ber, checks on other banks. 

We are not sure it is practicable or according to banking methods, 
especially in the larger institutions, for the receiving-teller to delay 
the receipt of deposits while he makes immediate investigation of the 
validity of each check on his own institution before giving credit 
in the customer’s pass-book therefor. 

The rule adopted by the courts which hold to the contrary of the 
California doctrine,is based on the theory that when the holder of a check 
presents it as a deposit and receives credit therefor, the transaction 
is precisely the same as though he first presented the check for pay- 
ment, received the cash and then deposited the cash. This theory is 
better suited to cases of small banks, where the transactions are not 
numerous and one official, the cashier, both receives deposits and 
pays checks, than to cases of larger banks where the volume of trans- 
actions is greater and where separate officials, receiving and paying- 
tellers, perform these functions. 

When the cases are analyzed, there is less authority in opposition 
to the California doctrine than would first appear. All the cases base 
their conclusions on the intention of the parties—depositor and bank 
—what they understood and agreed at the time of deposit. The 
English case of Bolton v. Richards and the American case of Levy v. 
Bank are about the only ones where the mere fact of deposit and entry 
in pass-book, nothing more appearing, was held evidence of an inten- 
tion of both parties that the check should be, and that it was in fact, 
paid by such entry, the same as if the money had been paid over the 
counter. True the New York Court in the Oddie case declares the 
same thing; but the facts in that case showed something more than 
mere deposit and credit entry, for the receiving-teller at the time 
knew that the account of the drawer was overdrawn and the drawer 
subsequently deposited much greater amounts than the check called 
for. Soalsoin the Alabama case of Bank of Selmav. Burns, while 
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the dicta of the court accords with that in the Oddie case, the facts 
were that the deposited check was not only credited to the depositor 
but cancelled and charged to the drawer’s account. These facts 
would have called for a ruling in California that the check was paid. 
In the case before the Supreme Court of the United States, the fact 
that a deposited check was credited as cash was established by a verdict 
of a jury. 

A review of the cases, therefore, shows there is no greatly prepon- 
derating rule of law inthis country which binds a bank, as by a pay- 
ment, immediately it enters an overdraft as a credit in the pass-book 
of another depositor. True, acredit, abstractly considered, isan evi- 
dence that the party giving the credit is the debtor of the other party, 
but sucha credit may te, and is, provisional, when entered with res- 
pect to checks on other banks taken for collection; why should it not 
have like effect when given for a check drawn on the bank giving the 
credit, subject to due diligence being used in examining the drawer'’s 
account? 

The rule in all the cases, as said, depends upon what the parties 
understand. In the English cases of Kilsby v. Williams and Boyd v. 
Emerson where checks were handed in by a depositor and no credit 
entry made, the presumption was held to be that the checks were left 
for collection and the bankers had time to investigate. Now, where a 
depositor hands in a check of another depositor with his pass-book 
and the amount is credited in the pass-book and nothing more is said 
or done, what does he understand and what does the bank understand, 
to be the effect of this transaction ? Pennsylvania, New York, Alabama 
and the Supreme Court of the United States say the depositor under- 
stands and the bank understands and the presumption of law accord- 
ingly is, that the credit is equivalent to payment of the check and is 
irrevocable. Butin New York and Alabama where it was se held, 
there were additional facts and the decision did not rest alone on 
the mere handing in and pass-book credit. California, on the other 
hand, holds that the depositor understands and the bank understands 
and the presumption therefore is that the credit is provisional and the 
check taken by the bank for collection from itself,subject to be 
charged back and returned, if found not good, up to close of banking 
hours of the day of deposit. 

Thus the law stands as the exponent of what the parties under- 
stand and mean by this silent and oft-repeated transaction of handing 
in a check of another depositor on the bank and of credit given there- 
for in the pass-book. It isin a very unsatisfactory condition. The 
question of usage of banks, tocharge back such checks if not found 
good before close of banking hours, has not been given full consideration 
by the courts as yet; but if such a general usage exists in any city, 
we see no reason why it would not be admissible in evidence to enable 
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a bank to cancel the credit of a deposited overdraft, in any state where 
the presumption of law might otherwise prevail that such credit was 
equivalent to payment, binding and irrevocable. 

The rule that the bank is bound immediately it credits an over- 
draftis one fraught with much danger to banks. Unless the California 
doctrine is to prevail, or general usage to charge back can be estab- 
lished, then banks, for protection, must resort to the method (which 
some banks have adopted) of notice on pass-book or deposit-slip to 
the effect that checks, whether drawn on the same bank or on others, 
are received for collection and credited subject to final, actual pay- 
ment, or alternatively, they must require the separate listing of checks 
on the depository from those on other banks and the withholding of 
credit in the pass-book for the former until opportunity is taken to 
investigate the drawer’s account and ascertain that they are good. 

APPENDIX. 

The following cases, not included in the foregoing article but hav- 
ing a direct bearing upon, or relating to, the subject discussed are 
here briefly referred to. 

Bryan v. Bank, 205 Pa. 7 (1903): A deposited two checks of B on 
the same bank and received credit therefor. At the time the bank’s 
books showed an ample credit to B for such checks. But certain 
checks deposited by B which made up this credit, having been 
dishonored, the bank charged off the credit to A. Held, the credit 
to A was equivalent to a cash payment and irrevocable. 

Burns v. Yocum, 98 S. W. 956 (Ark. 1906): A gave B a check ona 
bank. B delayed five days, then presented the check and received a 
deposit slip showing deposit of that amount to B’scredit. Thecredit 
was not entered on the bank’s books and the same day the bank failed. 
B received A’s check back and sued A thereon. Held, B having 
elected to receive credit as a depositor, instead of cash, the check was 
paid, although the credit was worthless and B could not recover from A. 

Montgomery Co. v. Cochran, 126 Fed. 460: ‘‘When, in the absence 
of fraud, a genuine check is presented in bank and received as a de- 
posit, the legal effect is that the checkis paid. The transaction is the 
same as if the cash had been handed the depositor and by him re- 
turned to the bank. This effect cannot depend on there being cash 
enough inthe bank at the moment the check is presented, to pay it. 
We find no such limitation of the doctrine in the cases.” In this case 
a county treasurer had taken and deposited a check on a bank which 
became insolvent. The treasurer and his sureties were held liable for 
the full amount, as having received payment of the check, and it was 
no defense that the bank was insolvent, did not have sufficient money 
to pay the check at the time of deposit and that the treasurer could 
not, by the exercise of the utmost diligence, have collected but a 
small part of it. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


GUARANTY BY NATIONAL BANK. 


Guaranty to another bank of loan by latter to individual, from proceeds of which 
national bank receives payment of debt of individual to itself—National bank 
liable for amount received even though guaranty beyond its power. 


R. Ross Appleton, Receiver of the Cooper Exchange Bank, Appellant, v. The Citizens’ Central National 
Bank of New York, Respondent, New York Court of Appeals, Jan, 7, 1908. 


A national bank which for the purpose of collecting a debt owing to it by an in- 
dividual, guarantees the payment by him to another bank of a somewhat larger 
amount, out of which amount the national bank was paid its debt, cannot escape lia- 
bility for the sum so received by it on the ground that its contract of guaranty was 
ultra vires. Assuming that it was beyond the power of the national bank to make 
the guaranty, yet, to the extent that it received and retained the benefits of the trans- 
action it became liable to the bank making the loan, the plaintiff in the action dis- 
claiming any right to recover of it beyond that sum. 


Appeal from a final judgment entered upon an order of the Ap- 
pellate Division of the First Department affirming an order of the 
Special Term which sustained a demurrer to the complaint. 


Julius A. Mayer and John W. Hutchinson, Jr., forappellant; John 
A. Garver for respondent. 


Cutten, Ch. J. This action is brought by the plaintiff as receiver 
of a dissolved bank against the defendant, whois the successor of the 
Central National Bank of the City of New York. The complaint, 
which thus far has been held not to state a good cause of action, al- 
leges that on the 4th day of January, 1904, the bank which the plain- 
tiff represents loaned and advanced to one Mikael Samuels the sum 
of $12,000 on the written agreement of said Samuels to repay said 
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sum on or before four months after date, with interest, the repayment 
of which said loan the Central National Bank guaranteed by the fol- 
lowing instrument: 


‘*For and in consideration of one dollar and other 
good and valuable considerations the Central National 
Bank of the City of New York hereby guarantees to the 
Cooper Exchange Bank the payment at maturity of a loan 
of twelve thousand dollars, made thisdayto Mikael Samuels 
& Co. by the Cooper Exchange Bank.” 


That at the time of said loan said Samuels was indebted to said 
Central Bank in the sum of $10,000; that said loan was obtained by 
said Samuels aud guaranteed by said Central Bank for the purpose 
and upon the agreement that the said Central Bank should receive 
out of said loan the sum of said $10,000 which Samuels owed to it, 
and which said sum said Central Bank did receive from Samuels; that 
Samuels failed to pay said loan, except the sum of $1,000. Judgment 
is demanded for the remaining sum of $11,000 and interest. The 
Appellate Division decided the case by a divided court on the au- 
thority of a decision on a previous appeal, The complaint now before 
us is an amended one, and the record does not contain the original 
complaint, consequently we are not informed as to what difference 
exists between the allegations of the two pleadings. 

The plaintiff has been defeated on the theory that the execution 
of the guaranty by the defendant bank was w/tra vires and not bind- 
ing upon it, and upon this ground the judgments below are sought 
to be sustained. Had the guaranty been limited to the amount which 
the bank, under its agreement with Samuels, was to receive out of the 
loan, we should be entirely clear that it was within the legitimate 
powers of the bank under the decisions of the Supreme Court of the 
United States in People’s Bank v. National Bank (ror U. S., 181) and 
Cochrane v. United States (157 U. S. 286). It was there held that a 
contract of guaranty of paper held by it was within the implied powers 
of a national bank, and this though, as in the later of the cases cited, 
the note was not made to the guaranteeing bank, but directly to the 
order of another bank to which the guaranty was made. We think, 
however, that the defendant’s power to guarantee was limited by the 
extent of its interest in the subject-matter ofthe guaranty. Toallow 
a bank to guarantee the payment by one of its debtors ofa larger sum 
in order that the bank might receive or retrieve a lesser sum would be 
to permit it to enter upon very hazardous speculation and authorize 
very wild and unsafe banking. The learned counsel for the appel- 
lant frankly conceded on the argument that a recovery should be 
limited to the amount received by the defendant. 

It is insisted, however, that the contract of guaranty must be 
deemed either good or bad as an entirety, and cannot be upheld in 
part and rejected in part. I am not willing to concede this claim, 
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but it is unnecessary to discuss it, for its determination is not neces- 
sary to the decision of the case. We may assume that the contract 
was ultra vires. We may further assume that in transactions by na- 
tional banks we should adopt the law of u/tra vires asit prevailsin the 
Federal courts, and not the local lawonthe subject. Yet the defend- 
ant, in our opinion, became plainly liable for the amount which it re- 
ceived under the w/tra vires contract. The law which obtains in this 
State and in several other jurisdictions is that where one party has 
received the full benefit of an u/tra vires contract he cannot plead the 
invalidity of the contract todefeat an action upon it by the other party 
(Bath Gas Light Co, v. Claffy, 151 N. Y., 24). A contrary rule ob- 
tains in the Supreme Court of the United States. There it is held 
that the execution of an w/tra vires contract by one party cannot con- 
fer upon it validity or authorize the party to sue on its obligations 
(Central Transportation Co. v. Pullman Palace Car Co., 139 U.S., 
24), but at the same time it is also held that a party cannot retain 
money or property received by it under an w/tra vires contract 
when it refuses to perform that contract (Logan County Bank v. 
Townsend, 139 U. S. 67). It was there said by Judge Harlan: ‘The 
bank in this case, insisting that it obtain the bonds of the plaintiff in 
violation of the Act of Congress, is bound, upon being made whole, 
to returnthem tohim. Noexemption or immunity from this prin- 
ciple of right and duty is given by the National Banking Act. ‘The 
obligation to do justice,’ this court said in Marsh v. Fulton County 
(10 Wall., 676, 684), ‘rests upon all persons, natural and artificial, and 
if a county obtains the money or property of others without authority, 
the law independently of any statute, will compel restitution or com- 
pensation.’” Ina great many cases the difference between the law 
prevailing in the Federal courts and that of our own would lead to 
great difference inresults. In this case, however, as the plaintiff dis- 
claims any right to recover beyond the amount actually received by 
the defendant, the result is exactly the same whether we adopt the 
rule of one or of the other. Whatever the difference of view there 
may be as to the effect of w/tra vires on corporate contracts, in no 
jurisdiction can a party retain what it has received under such a con- 
tract and refuse to perform the contract. 

It is urged by the counsel for the respondent that payment by its 
debtor of the claim it held against him constituted no consideration 
for the guaranty, for the debtor was bound to perform his obligation. 
There is no force in this suggestion. The money the defendant re- 
ceived was not that of Samuels, but the plaintiff’s, and Samuels was 
merely the conduit through which it was paid to the defendant. It 
is not a question of consideration between Samuels and the plaintiff, 
but of consideration between the plaintiff and the defendant. The 
plaintiff parted with its money solely on the guaranty of the defend- 
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ant. Whoever heard that the loan of money to the principal was not 
sufficient consideration for the obligation of the surety? In this case 
it was the surety who got the money. 

Nor is there any force in the suggestion that this action is not 
brought in disaffirmance of the contract for money had and received, 
but on the contract of guaranty. All the facts are set forth in the 
complaint, and if these facts entitle the plaintiff to relief on any theory, 
then the complaint states a good cause of action. 

The judgments of the Appellate Division and Special Term should 
be reversed and judgment rendered for plaintiff on demurrer, with 
costs in all the courts, with leave, however, to the defendant within 
twenty days to withdraw demurrer and serve answer upon the pay- 
ment of such costs. 


Gray, Haicut, WERNER, WILLARD BarTLeETT and Hiscock, JJ., con- 
cur; Epwarp T. Bart tert, J., taking no part. 


Judgment accordingly. 


DEPOSIT OF OVERDRAFT OF ANOTHER DEPOSITOR. 


Receipt of overdrawn check as deposit and credit in pass-book does not raise pre- 
sumption that check received otherwise than for collection—Bank has until close 
of banking hours to ascertain that check is overdraft and charge back amount 
to depositor’s account. 


Ocean Park Bank v. Rogers, et al., Court of Appeal, Second District, California, October 21, 1907. Re- 
hearing denied by Supreme Court, Dec. 19, 1907. 


Where a check on the same bank is presented to the receiving teller for deposit 
by a depositor, with his pass book, together with a deposit slip upon which the 
amount of the check, together with other deposits, is entered, and said teller receives 
the same and enters the amount thereof in the pass book to the credit of the deposi- 
tor, stamps the check “paid” and impales the sames upon a file, nothing more being 
said or done, this does not of itself raise the presumption that such check was received 
as cash or otherwise than for collection, and the bank has until the close of banking 
hours on the day of deposit to ascertain whether the account of the drawer will per- 
mit of atransfer of the amount of the check to the depositor’s account. If it will 
not, then, in the absence of any element of estoppel, the bank may charge back the 
amount to the depositor and return the check. 

Notwithstanding the depositor’s check is an overdraft the bank may, however, 
elect to honor it in which case a transfer of the amount from. one account to the 
other is made upon the books of the bank. To constitute such transfer two acts are 
necessary (1) charging one account (2) crediting the other with the amount of the 
check. Where the depositor’s account is credited but no charge is made against the 
account of the drawer of the overdraft, the facts do not constitute a transfer of the 
amount of the check to the depositor’s account nor show an intent on the part of the 
bank to recognize the check as a cash deposit. 

The fact that the bank on the same day cashes another overdraft ofthe drawer 
of the overdraft in question does not estop it from charging back such deposited over- 
draft to the account of the depositor. 
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Appeal from Superior Court, Los Angeles County; N. P. Conrey, 
Judge. 


Action by the Ocean Park Bank against Lora C. Rogers and hus- 
band. From a judgment for defendants, and an order denying plain- 
tiff’s motion for a new trial, plaintiff appeals. Reversed. 


Suaw, J. The defendant Lora C. Rogers and one A. B. Widney 
each kept a general deposit account with the plaintiff, which was a 
corporation engaged in a general banking business in the City of 
Ocean Park, of which city said Rogers was a resident. About July 
19, 1905, and while the accounts of both said Rogers and Widney 
were overdrawn, Widney in due course of business drew his check 
upon said bank for the sum of $1,000, payable to the order of Rogers, 
who immediately went to the bank, and, after indorsing the check, en- 
tered the amount thereof, with the further sum of $75.35, upon a de- 
posit tag or slip, and with her pass book presented the same tothe re- 
ceiving teller of the bank, who credited her pass book with theamount 
of $1,075.35, stamping the check paid and returning the pass book 
to Rogers. Nothing was said regarding said check or deposit by 
either party. The custom of the bank was to post the checks received 
for deposit ina bank ledger in alphabetical order, and the $1000 check 
was by the bookkeeper credited upon this ledger to the account of 
Mrs. Rogers, and it was not discovered that Widney’s account was 
overdrawn until the bookkeeper turned to Widney’s account for the 
purpose of charging it with the amount of the check, whereupon he 
referred the matter to the cashier and the amount of the check was 
immediately charged back to the account of Rogers, and the check, 
with a printed notice, ‘‘Not sufficient funds,” together with a letter 
to Mrs. Rogers, signed by the cashier, stating, ‘‘We charge your ac- 
count $1,000,” was inclosed in an envelope, duly addressed and mailed 
to her at the address written upon the signature card given by her 
to the bank on June 1v, 1905, when she opened her account. There 
was no delivery of mail by carrier at Ocean Park, and Mrs. Rogers 
did not call at the post office until July 25th, on which date she re- 
ceived said letter and inclosures, and then learned for the first time 
that the check was dishonored. 

From June ro, 1905, to and including July 19, 1905, exclusive of 
said $1,000 check, Mrs. Rogers deposited with the bank the sum of 
$15,179.16, and up to and including said last-mentioned date drew 
from the bank against her account the sum of $16,156.33, leaving her 
account overdi wn on that date in the sum of $1,377.17, unless credited 
with the amount of said checks; or, if credited therewith, overdrawn 
in the sum of $377.17. On July 25th she deposited the sum of $400, re- 
ducing her overdraft, excluding said check to $977.17, for which sum 
the bank brought suit. After the deposit of this check, and with 
knowledge of the fact that his account was overdrawn, the bank 
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cashed a check drawn upon Widney’s account, presented by another 
party, for the sum of $90. Widney made no deposits in the bank ap- 
plicable to the payment of either check. 

Thesole question involved is whether or not the bank received the 
check without qualification as a deposit of cash to the credit of Mrs. 
Rogers. If it did, this fact must appear from the acts of the parties, 
as the record discloses nothing said upon the subject by either party 
to the transaction. 

Upon the foregoing facts, the court found, in effect, that the ac- 
ceptance of the check was equivalent to a deposit in cash to the de- 
fendant’s credit, and that plaintiff assumed the payment thereof. In 
so finding we think the court erred. The facts in the case of National 
Gold Bank, etc., v. McDonald, 51 Cal. 64, are almost identical with 
those in the case under consideration. McDonald, the defendant 
therein, and one Barton each kept an account with the bank, both of 
whose accounts at the time in question were overdrawn. In the regu- 
lar course of business, Barton gave his check upon the bank to Mc- 
Donald, who presented the check with his pass book to the receiving 
teller of the bank, who entered therein a credit for the amount of the 
deposit. About 3 o’clock of the same day (the deposit having been 
made at 2 o’clock), the bank returned the check to McDonald, notify- 
ing him thatthe same was dishonored for want of funds. McDonald 
refused to make good the amount of the check, claiming that it had 
been accepted by the bank ascash. The trial court found that Mc- 
Donald presented the check for deposit as cash, that the bank so re- 
ceived it and entered the same in McDonald’s pass book as cash, and 
gave judgment for him. Upon appeal, the Supreme Court reversed 
the case, saying: ‘‘On the motion for a new trial, one of the grounds 
specified and relied upon was that this finding was not justified by 
the evidence. It is not pretended that there was any evidence of an 
express agreement to the effect that the check was offered and re- 
ceived as acash deposit; and the court must have reached that con- 
clusion, as a deduction from the facts above stated. * * * We think 
the court erred in the deduction, and that the finding is not supported 
by the evidence.” The fact that the amount of the check, with other 
sums, was entered upon a deposit slip, that the check was stamped 
‘paid,’ and impaled upon a check file, are mere memoranda adopted 
in aid of the convenient dispatch of business. They do not distin- 
guish this case from the facts in Bank v. McDonald, supra. 

There was nothing said or done in connection with the transaction 
which supports the conclusion that the bank accepted the check as 
cash. Had it been drawn upon another bank, and payment thereof 
refused, the bank could have charged it back to Rogers, notwith- 
standing the fact that she had received credit therefor in her pass 
book. Why should a different rule apply when drawn upon the bank 
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which receives the check and enters the credit in the pass book? In 
either case, in the absence of any agreement to the contrary, it is re- 
ceived for collection. If, in the one case it be paid, the amount is 
placed tothe credit of the depositor; in the other, if there are sufficient 
funds to the credit of the drawer, the amount of the check is trans- 
ferred on the books of the bank from the account of the drawer to 
the account of the depositor. If upon presentation of the check the 
account of the drawer is insufficient to cover it, he may nevertheless 
make deposits during business hours of the day in amount sufficient 
to pay it, in which case such funds, to the amount of the check, 
should be transferred to the account of the party presenting the 
check. If, however, at the close of banking hours on the day wHfen 
the check is presented the account of the drawer is insufficient to pay 
it, the bank must then elect to either pay the check itself, charging 
the amount thereof to the account of the drawer as an overdraft, or 
return the check tothe party presenting it as unpaid for want of funds, 
If the check is drawn upon another bank, the bank wherein it is de- 
posited has a reasonable time within which to present it for payment, 
and when drawn upon the bank wherein it is deposited the bank like- 
wise, in the ordinary transaction of business, has a reasonable time to 
ascertain the condition of the drawer’s account, and, in the absence of 
a demand for cash, the bank has until the close of banking hours on 
the day of the deposit, for the reason that the drawer of the check may 
deposit funds during banking hours sufficient to pay it. This is not 
an unreasonable rule inasmuch as the depositor may by inquiry as- 
certain the condition of the drawer’s account, or call for cash in pay- 
ment of the check. 

When a check on the same bank is presented to the receiving teller 
for deposit by a depositor, with his pass book, together with a deposit 
slip upon which the amount of the check, together with other depos- 
its, is entered, and said teller receives the same and enters the amount 
thereof in the pass book to the credit of the depositor, stamps the check 
‘* Paid,” and impales the same upon a file, nothing more being said or 
done, this does not of itself raise the presumption that such check was 
received as cash or otherwise than for collection, and the bank has until 
the close of banking hours on the day of deposit to ascertain whether 
the account of the drawer will permit of a transfer of the amount of the 
check to the depositor’s account. If it will not, then, in the absence 
of any element of estoppel (and there is none here), the bank may 
charge back the amount to the depositor and return the check. Not- 
withstanding the fact that there are no funds to pay the check, the 
bank may elect to honor it as an overdraft, in which case a transfer of 
the amount from one account to the other is made upon the books of 
the bank. Toconstitute such transfer two acts are necessary, namely, 
charging the one account, and crediting the other, with the amount 
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of the check. In the case at bar, it appears that the books of the bank 
were posted in alphabetical order, and that Mrs. Rogers’ account was 
credited with the check, but no charge or entry was made against the 
account of Widney for the reason that he had no funds therein. Under 
these circumstances the credit given Rogers did not constitute any 
transfer of the amount of the check to Rogers’ account, nor did the 
act show an intent on the part of the bank to recognize the check as 
a cash deposit. ‘‘The fact that the depositor’s account is credited 
with the amount of the items taken for collection does not of itself 
operate to transfer the title to the paper, for, by the custom of bank- 
ers, the collection is charged back at once if not paid.” 3 Am. & Eng. 
Ency. of Law (2d Ed.), p. 817. 

The fact that the bank on the same day cashed one of Widney’s 
checks for $90 is wholly immaterial. It might be willing to advance 
him a small sum, and for obvious reasons unwilling to grant a like 
accommodation for another or largersum. There would be no limit 
to the hazard of banking under a rule that required it to pay all over- 
drafts made by one to whom it had extended some slight favor of this 
character. 

On the day of its deposit the check, with notice of its dishonor, was 
mailed to Mrs. Rogers at her admitted address. She did not call at 
the post office until five days later, when she received it and retained 
possession thereof until the trial of the case. It is contended by re- 
spondent that sending the notice by mail was insufficient; that it should 
have been given in a manner to have assured its immediate delivery. 
It is unnecessary to pass upon the sufficiency of the service by mail, 
for, conceding the depositor to be entitled to notice, and that mailing 
it was improper, it is not pretended that she sustained any damage 
by reason thereof. In any event, the bank’s liability could only ex- 
tend to the damage which was caused by the delay in sending it through 
the mail. None being claimed, it is immaterial how the notice was 
served. There are no facts presented by the record which would con- 
stitute an estoppel against the bank, or render it liable for the pay- 
ment of this worthless check. 

We are aware the courts of other states have rendered opinions 
apparently in conflict with Bank v. McDonald, supra. Asa rule, how- 
ever, they are easily distinguishable from the case under considera- 
tion. The case of Oddie v. National City Bank, 45 N. Y., 735, cited 
by respondent, is not in point, for the reason that on the day upon 
which the check was deposited the drawer thereof made a deposit in 
amount sufficient to cover the check. This rather supports the theory 
that the rights and liabilities of the parties must be measured by the 
transactions occurring during the business day as a whole, rather than 
the particular time of the receipt of the check. In Montgomery Co. 
v. Cochran, 126 Fed. 456, the county treasurer in his official capacity 
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accepted a check in payment of certain bonds which he caused to be 
delivered to the one from whom he received the check. The treas- 
urer was held liable for the amount of the check upon the ground that 
he received it as cash. We fail to perceive any analogy between the 
facts in that case and the one at bar. 

The judgment and order are reversed. 


Weconcur: ALLEN, P. J.; Taccart, J. 


FORGED AND GENUINE SIGNATURES TO NOTE. 
A note bore the following three Pena in the order named : 


E. D. Farrell (genuine) 
Thomas Farrell (forged by E. D.) 
Anna Farrell (genuine) 


In a suit against such parties there was judgment in favor of 
Thomas and against E.D. and Anna. TheSupreme Court of lowa 
sends the case back for a new trial because ofcertainerrors. Fol- 
lowing is its statement of the law applicable to the liability of the 
parties : In short, Thomas is not liable; E. D. is liable; and Anna is 
liable if she signed with knowledge, and not liable if in ignorance 
of the forgery. The section of the Negotiable Instruments Law 
declaring the effect of a forged signature is construed not to avoid 
the note as to genuine signers with knowledge of the forgery. 
Beem v. Farrell, Supreme Court of Iowa, Oct. 23, 1907. 


In an action on a promissory note purporting to be signed by 
E. D. Farrell, Thomas Farrell and Anna Farrell, which resulted in a 
verdict and judgment in favor of Thomas and against E. D. and 
Anna, the judgment is affirmed as to Thomas and reversed and a new 
trial ordered as to the other defendants because of certain errors. 
Stating the law applicable to the liability or non-liability of the par- 
ties whose signatures appeared on the note, the court holds: 

The evidence properly in the record tended to show that the sig- 
natures of E. D. Farrell and Anna Farrell appearing on the note were 
genuine. So, also, that the name of Thomas Farrell was placed on 
the note by E. D. Farrell, and this without authority. The jury were 
instructed that if they should find that some one, but not all, of the 
defendants signed or gave the note in question, then their verdict 
should be for the plaintiffs and against such defendants as they 
find from the evidence did give or sign the note, and as to such 
defendants as they should find from the evidence did not give 
or sign the note their verdict should be in favor of such defend- 
ants or defendant. The objection now made with reference to 
this instruction is that it authorizes a recovery on the instrument as 
against E. D. Farrell and Anna Farrell, although the jury should find 
the name of Thomas Farrell was not signed thereto either by him or 
by his authority; it being conceded that his name appears as a signer 
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of the instrument. Itis notincorrect, as we conceive, to say—speak- 
ing abstractly—that one who has signed a note understandingly must 
be held bound by his signature; likewise, that one who has not signed, 
either by his own hand or by that of his authorized agent, should not 
be bound as a maker. But it does not follow that proof of one forged 
signature on a note must of necessity, and inall cases, be given effect 
to avoid the note in favor of those whose signatures thereto are found 
to be genuine. Such aresult is not dictated by Code Supp. 1902, § 
3060a 23, as counsel for appellant seem to think. That section reads 
as follows: 

‘‘Where a signature is forged, or made without the authority of 
the person whose signature it purports to be, it is wholly inoperative 
and no right to retain the instrument, or to give a discharge therefor, 
or to enforce payment thereof against any party thereto, can be ac- 
quired through or under such signature, unless the party against 
whom it is sought to enforce such right is precluded from setting up 
the forgery or want of authority.” 


It is the forged or unauthorized signature that is declared to be 
inoperative; and the inhibitory clause forbids recovery on the instru- 
ment as against any party where the right of recovery is predicated 
on such inoperative signature. Stated in another way, the forged or 
unauthorized signature cannot be made the basis of any right against 
any party to the instrument on which such signature appears. 

The further argument against the instruction is that here was a 
fraudulent alteration, and that this had effect to destroy the instru- 
ment, so that no recovery can be had thereon as against any of the 
parties. The trouble with this argument is that in neither pleading nor 
evidence is there any pretense of an alteration inthe note. The speci- 
fic allegation in the answer is of a forgery, and, in evidence, defend- 
ants sought only to substantiate that allegation. Assuming, for the 
purposes of the question, that the evidence was sufficient to warrant 
a finding that the name of Thomas Farrell was placed on the note by 
E. D. Farrell, and without authority, we think it would be violative 
of every principle of law and morals to permit him to avoid the note 
by pleading as against the innocent holder his own wrongful act. No 
man can be permitted to advantage himself out of his own wrong. 
Nor could Anna Farrell take advantage of such wrong if she was a 
party to it—either actively in procuring it to be done, or passively by 
acquiescence on full knowledge; and especially is this true if it shall 
remain to be said, as we think possible, that, following the wrong done, 
she affixed her signature to the note. The order in which the signa- 
tures appear is first E. D., then Thomas, and then Anna; and in the 
absence of any evidence to the contrary a jury would be warranted 
in finding that the signatures were affixed in the order in which they 
appear. So, also, it may be conceded that, in the face of a finding 
that Anna Farrell affixed her name to the note without knowledge of 
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any infirmity inhering in the signature of Thomas, there could be no 
ground on which to plant a holding of liability on her part in favor of 
the payee. But this would be because, having signed the note in 
faith of the genuineness of the preceding signature, and believing 
that she was assuming a joint liability with her husband and his 
brother, to charge her with liability would be to give countenance to 
fraud. 


CERTIFICATE OF DEPOSIT BY INSOLVENT BANK. 


A transaction wherein a certificate of deposit issued by a bank to 
a holder, when the issuing bank is insolvent to the knowledge of the 
holder, the consideration being a prior certificate of the same amount, 
accompanying which certain collaterals are delivered the holder by the 
insolvent bank, is not an invalid transaction as tosuch holder. Toovey 
v. Ayrhart, (Iowa National Bank, Intervener) Supreme Court of lowa, 
Dec. 16, 1907. 


The Dedham Savings Bank became insolvent and a receiver was 
appointed. While insolvent, but before the institution of receiver- 
ship proceedings, the cashier issued to the Iowa National Bank a 
$5,000 certificate of deposit, in consideration of a prior certificate for 
same amount and delivered, as collateral security, certain notes held 
by the Dedham Savings Bank which were collected by the Iowa Na- 
tional and proceeds credited on the certificate. 

In the receivership proceeding to wind up the affairs of the Dedham 
Savings Bank, the Iowa National Bank asked allowance of its claim 
for $1,696.60, balance due on the certificate. The receiver contested 
the claim on the ground of invalidity of the certificate, and counter- 
claimed for the proceeds of the notes. 

A judgment allowing the claim of the Iowa National Bank is af- 
firmed by the supreme court. 

In considering the question, the court referred to the receiver's 
contention that the certificate was invalid because issued by the Ded- 
ham Savings Bank while insolvent, in contravention of the following 
provisions of the Code of Iowa: 


Sec. 1884. Deposits not to be received by insolvent bank. No bank, 
banking house, exchange broker, deposit office, firm, company, cor- 
poration or person engaged in the banking, brokerage, exchange or 
deposit business shall, when insolvent, accept or receive on deposit, 
with or without interest, any money, bank bills or notes, United States 
treasury notes or currency, or other notes, bills, checks or drafts, or 
renew any certificate of deposit. 


Sec. 1885. Penalty. If any such bank, banking house, exchange 
broker, deposit office, firm, company, corporation or person shall re- 
ceive or accept on deposit any such deposits as aforesaid, when insol- 
vent, any owner, officer, director, cashier, manager, member or person 
knowing of such insolvency, who shall knowingly receive or accept, 
be accessory or permit, or connive at receiving or accepting on deposit 
therein, or thereby, any such deposits, or renew any certificate of de- 
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posit, as aforesaid, shallzbe guilty of a felony, and upon conviction 
shall be punished, etc. 


The court says if these sections are to be construed as rendering 
invalid a transaction between the insolvent bank and the depositor 
who has knowledge of the insolvency, the position of the receiver is 
well taken. But the general proposition that a prohibited or penal- 
ized act is invalid applies only where the transaction is prohibited as 
to both parties. If the intention is to prohibit one person from doing 
an act prejudicial to another, the interest of the public not being in- 
volved, only the prohibited person is guilty of the violation and the 
other may assert his rights notwithstanding the prohibition. Here 
the statute imposes no penalty upon the person making a deposit in 
an insolvent institution and there was no intention to make the act 
unlawful as to him, or a penitentiary offense. It was not the legisla- 
tive purpose to make it a crime on the part of one holding a certifi- 
cate of deposit in a bank to take a renewal thereof with knowledge 
that in a technical sense only the bank was insolvent. The taking of 
the renewal was, therefore, not invalid as to the Iowa National Bank, 
and the same considerations are applicable to the receiver’s counter- 
claim. The receiver contends that it was unlawful for the bank to 
give security for the indebtedness represented by the renewal certifi- 
cate, but as the prohibition with reference to insolvency does not 
apply as to the creditor, but only to the insolvent bank, the transac- 
tion was not invalid, as a matter of law, as to the creditor. 


SIGNATURE TO NOTE OBTAINED BY TRICK. 


When void in state where made will not be enforced elsewhere. 


The signature of the maker of four notes, executed and payable in 
Minnesota, was obtained by trick, the maker believing he was signing 
something of entirely different character. The payee sold the notes to 
an Iowa bank and the bank brought suit in South Dakota on the notes 
against the maker to escape the consequences of a Minnesota statute 
which made the notes void. Held: The law of the place where the con- 
tract is made and to be performed must govern as to its construction, 
validity and enforcement. The statute law of Minnesota, and not the 
law merchant as it exists in South Dakota, will be applied and recovery 
will be denied. First Nat. Bank of Sibley, Iowa, v. Doeden, Supreme 
Court of South Dakota, August 29, 1907. 


One Doeden, of Worthington, Minn., was induced to place his name 
to four promissory notes, each for $300, made and payable at Worth- 
ington to Charles Peters, or order, with interest at 6 per cent. from 
date. Doeden’s signature was obtained by the fraudulent representa- 
tion that the several papers were merely requests in writing that he 
be credited with dividends which it was falsely claimed would be de- 
clared every three months on certain shares of corporate stock, for 
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which he had been induced to subscribe, in a worthless oil company. 
Peters soid the notes to plaintiff bank in Iowa, which paid him $1,050 
therefor. The bank brought action on the notes against Doeden in the 
Circuit Court of Spink County, South Dakota. The circumstances un- 
der which the notes were executed were submitted to the jury who 
found that defendant, without negligence on his part, was induced to 
sign the notes. A judgment for defendant was rendered and the bank 
appealed. In affirming the judgment the Supreme Court holds: 

Neither party being a resident of South Dakota, it is quite prob- 
able that appellant brought the action in this jurisdiction, rather than 
in Minnesota, where the notes were executed and made payable, for 
the purpose of escaping the consequences of a change in the law mer- 
chant effected by the statute of that state, which was duly proved at 
the trial, and which reads as follows: 

‘*No person, nor the heirs or the personal representatives of any 
person whose signature is obtained to any bill of exchange, promis- 
sory note or other paper negotiable under the law merchant shall be 
held on any such bill, note or contract, nor liable in any manner on 
account of such signature, if it shall be made to appear as a matter of 
fact that the signature to such bill, note or contract is obtained by 
fraudulent representation, trick or artifice as to the nature and terms 
of the contract so signed, and that the person whose signature is so 
obtained does not at the time of affixing such signature believe that 
the contract so signed is a bill of exchange, promissory note or other 
paper negotiable under the law merchant, and that the person whose 
signature was so obtained is not guilty of negligence in signing such 
paper without knowledge of its terms. That the question of negli- 
gence in any suit on such contract shall in all cases be one of fact for 
the jury, or, if the suit be tried by the court without a jury, for the 
court. That in all such cases the person sought to be charged on such 
bill, note or contract shall be entitled to a jury trial on such question 
of negligence.”’ Section 1, chapter 114, p. 157, Laws 1883. 


In the absence of anything to the contrary, it must be presumed 
that all negotiations, including the execution aud transfer of the notes, 
were conducted with reference to the statute of Minnesota, and it has 
long been settled by the concurrence of reason and authority that all 
matters bearing upon the interpretation and validity of a contract are 
determined by the law of the place where such contract was executed 
and to be performed. 

The courts have quite uniformly held that the law of the place 
where the contract is made and to be performed must govern as to its 
construction, validity and enforcement. Curtiss v. Leavitt, 15 N. Y. 
227; Home Nat. Bank v. Hill, 165 Ind. 226; Easton v. Wostenholm, 
137 Fed. 524; Clague v. Creditors, 2 La. 114; Stumpf v. Hallahan, 
101 App. Div. 383; Midland Steel Co. v. Bank, 34 Ind. App. 107; 
Brandt, Sur. 162. 

In an action like this, where no citizen of ours can be injured, comity 
between states is sufficient to prevent this nonresident corporation 
from enforcing a contract in our courts so immoral in its inception and 
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which perpetrates a flagrant fraud upon an innocent citizen of a sister 
state, whose Legislature has provided him with ample protection and 
immunity. 


“OWNER’S RISK BREAKAGE” IN BILL OF LADING. 


Even though the words “owner's risk breakage’ in a bill of lading for 
transportation of glass are a contract limiting the liability of the carrier 
and relieving him of the presumption of negligence in case of breakage, 
they do not exclude evidence of the negligence of the carrier; and if the 
owner affirmatively establishes such negligence, and the carrier does not 
disproveit, he is liable for damage from breakage. Hecht v. Grand Trunk 
Ry. Co. of Canada, Supreme Court of Wisconsin, Sept. 24, 1907. 


This action was for negligence against the defendant, a common 
carrier, in the carrying of 16 boxes of plate glass, whereby it was 
claimed some of the glass was brokenintransportation. The evidence 
tended to show that the boxes containing the glass were properly 
packed, placed in the car with contents sound, and secured in position 
on the car by the shipper, but were received by the consignees in a 
condition indicating displacement on the car and partial breaking of 
one of the boxes; and, when the boxes were unloaded and opened by 
the consignees, some of the glass, to the value of $313.15, was found 
to be broken. The bill of lading had written thereon, ‘‘Owwer’s risk 
breakage.” Upon this evidence the court below denied the motion 
for a nonsuit and a motion to direct a verdict in favor of the defend- 
ant, and submitted the question of defendant’s negligence to a jury, 
who found against the defendant, and, from a judgment on such ver- 
dict, defendant appeals, assigning error upon the refusal to grant a 
non-suit and the refusal to direct a verdict. 

Held: The appellant relies on Schaller v. Chicago & Northwestern 
Ry. Co., 97 Wis. 31, and doubtless that case settles the law for this 
court upon the points involved therein, leaving only the question of 
its applicability to the instant case. That case, however, is one of a 
class of cases whereby specific or described peril or possible cause of 
loss isexcepted, unless it can be shown that such loss occurred through 
negligence or default of the agent of the company. The case at bar 
covers all perils or possible causes of loss which might result in ‘‘break- 
age.” This word would probably include all damage to the merchan- 
dise in question, for glass is damaged if at all by breakage. Then, 
again, the rule of the former case does not exclude evidence of the 
negligence of the carrier, nor limit the owner to any particular class 
or kind of evidence with which he must establish negligence. With 
the burden of proof upon him to establish the negligence of the de- 
fendant in order to hold the latter liable, the plaintiff is in the posi- 
tion of an ordinary suitor asserting the affirmative; and we know of 
no reason why he could not lift this burden by the same evidence 
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sufficient for any other plaintiff upon whom the burden of proof rests. 
This is recognized in Transportation Co. v. Downer, 11 Wall. (U. S.) 
129, cited and followed in Schaller v. Northwestern Ry. Co., supra; 
also Kirst v. Milwaukee, etc., Ry. Co., 46 Wis. 489; Congar v. Rail- 
road Co., 17 Wis. 477, marg.; Phoenix, etc., Works v. Railway Co., 
139 Pa. 284. 

Assuming as most favorable to the defendant, without deciding 
that point, that the exemption from liability found on the bill of lad- 
ing in the instant case has the same scope and effect as the exemption 
from liability found in Schaller v. Chicago & Northwestern Ry. Co., 
supra, and that the burden of proof was on the plaintiff, there was evi- 
dence that as the merchandise arrived on the car, and before unload- 
ing, the boxes had been moved out of place, the braces supporting 
them cracked, the spiked blocks of wood displaced, and one of the 
boxes somewhat broken. This, together with proof that the glass 
was whole when shipped and was packed in the usual manner, and 
that glass packed in this manner ordinarily came through without 
breakage, and that this glass was found broken when the boxes were 
open, constituted sufficient evidence of defendant’s negligence to go 
to the jury on this question. The appellant is therefore on this ques- 
tion concluded by the finding of the jury based on sufficient evidence. 

The judgment of the circuit court is affirmed. 


APPLICATION OF MAKER’S DEPOSIT IN INTEREST 
OF INDORSER. 


Bank of Spartanburg v. Mahon, Supreme Court of South Carolina, October 26, 1907. 


A bank in South Carolina held three indorsed notes made by its 
customer, whose account was overdrawn. The customer made a de- 
posit which, after satisfying the overdraft, left a considerable balance. 
This balance the customer immediately checked out, one check being 
to the bank in payment of one of the three indorsed notes above 
mentioned and the only one which had matured; the other checks be- 
ing to other persons. 

In an action by the bank against the indorser on the remaining 
notes, the latter claimed he was discharged as the bank should have 
applied the entire deposit upon the notes indorsed by him. 

In affirming judgment against the indorser, it is 

Held: When the fund was deposited to the credit of the customer, 
there was notin existence a contract binding on him by virtue of which 
the bank could, without his consent, apply the deposit to the in- 
dorsed notes. In this the case differs from Livingstain v. Columbian 
B. & T. Co., 77 S. C. 305. The deposit made by the customer was, 
therefore, subject to his exclusive control, and the bank was bound to 
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pay his checks on it until the account no longer showed anything to 
his credit. This the bank did, and the defendant has no valid claim 
to credit for funds which the bank could not control. 

The only note indorsed by Mahon which had matured was paid by 
the customer out of the deposit. While there has been difference of 
judicial opinion in this state as to the right of a bank to apply the 
balance of a deposit account to matured notes of a depositor held by 
the bank, it has never been doubted a depositor’s consent is necessary 
before a bank can apply funds deposited, subject to check, to a de- 
positor’s unmatured notes. Forgarties v. Stillman, 12 Rich. Law, 
518; Callaham v. Bank, 69 S. C. 374. 

The judgment of this court is that the judgment of the circuit 
court be affirmed. 


FOREIGN BANKS IN MICHIGAN. 


New York Mortgage Co. v. Secretary of State, Supreme Court of Michigan, Dec. 10, 1907. 


A corporation organized under the Banking Law of New York ap- 
plied for a certificate entitling it to do business in Michigan under the 
provisions of ‘‘an act to prescribe the terms and conditions on which 
foreign corporations may be admitted to do business in Michigan.” 

The Supreme Court of Michigan, sustaining a refusal to issue the 
certificate requested, holds that banking corporations and those cor- 
porations which are within the contemplation of the Michigan bank- 
ing laws, are not within the provisions of the act authorizing foreign 
corporations to transact business in the state. 

The legislature of Michigan having enacted laws requiring bank- 
ing corporations to conform to certain statutory provisions for the 
protection of those citizens of the state who do business with them, 
it would be repugnant to the policy of the state to allow foreign cor- 
porations to do such business and would abolish the protective feat- 
ures of the banking laws so far as such foreign corporations are con- 
cerned. It would give an unfair advantage to such foreign corpora- 
tions over those organized in the state. The legislature never intended 
to make such discrimination against the citizens of the state and to 
include within the statute and admit to the state foreign corporations 
to do a business of such peculiar nature that the legislature has, in 
its wisdom, for the protection of its citizens, put under official super- 
vision, care and control. 





Drafts of Proposed Laws approved and recommended 
for enactment by the Standing Law Committee 
Of the American Bankers’ Association. 


JANUARY 1, 1908. 


To members of the American Bankers’ Association, and Secretaries 
and Legislative Committeemen of State Bankers’ Associations in 
states whose legislatures will hold regular sessions in the year 1908: 


The first (long) session of the 60th Congress has been opened 
and the legislatures of the following states will hold regular sessions 
during 1908 : 

Georgia New York 

Iowa Ohio 

Kentucky Oklahoma (began Dec. 2, 1907) 
Louisiana Porto Rico (Territory) 
Maryland Rhode Island 

Massachusetts South Carolina 

Mississippi Vermont 

New Jersey Virginia 


Efforts, this year, for needed laws in promotion of the general wel- 
fare must therefore be confined to the above legislatures. 

The general law upon three commercial subjects has thus far been 
put in codified form through the efforts of the Commissioners on Uni- 
form State Laws for the purpose of making the law upon these sub- 
jects uniform in the different states. Such subjects are 


(1) NEGOTIABLE INSTRUMENTS 
(2) WAREHOUSE RECEIPTS 
(3) SALES 


Down to the present time, the Negotiable Instruments Law has 
been enacted in 36 states and jurisdictions. Of the states whose leg- 
islatures will meet during 1908, the law has already been enacted in 
all but Georgia, Mississippi, Oklahoma, South Carolina and Vermont; 
to which may be added Porto Rico. Especial effort should be made 
in these states this year to place this uniform law upon the statute 
books. There is a special committee of the American Bankers’ Asso- 
ciation upon the uniform Negotiable Instruments Law, of which Mr. 
E. D. Keys of Springfield, Illinois, is chairman. Copies of the law 
and other literature concerning the same can be procured from Mr. 
Keys. 
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The uniform Warehouse Receipts Act was first enacted during 1907 
in Connecticut, Illinois, Iowa, Massachusetts, New Jersey and New 
York. Of the states and jurisdictions whose legislatures meet this 
year, it has not been enacted in District of Columbia, Georgia, Ken- 
tucky, Louisiana, Maryland, Mississippi, Ohio, Oklahoma, Porto Rico, 
Rhode Island, South Carolina, Vermont, Virginia. We urge its en- 
actment in these states and jurisdictions. Copies of the Warehouse 
Receipts Act can be procured from Mr. Thomas B. Paton, Counsel and 
Secretary of this Committee. 

The uniform Sales Act was first enacted during 1907 in Arizona, 
Connecticut and New Jersey. Of all the legislatures which meet this 
year, New Jersey is the only one which has adopted the Sales Act; its 
enactment in all other states and jurisdictions which hold legislative 
sessions during 1908, is likewise recommended and urged. Copies of 
the Sales Act can also be procured from the Counsel and Secretary of 
this Committee. 


PUNISHMENT OF FALSE STORIES AFFECTING BANKS. 


The making, circulating or instigating others to make or circulate 
either by word of mouth, writing or print, false stories in the nature 
of imputations upon the credit and solvency of banking institutions, 
are frequent, and often cause great damage not only to the banks 
themselves, but to the general public. It is a kind of wrong which 
existing statutes in many states are insufficient to punish. In New 
York, for example, slander (oral defamation) as distinguished from 
libel, is not indictable. In Pennsylvania, it would appear, libels 
against corporations are not punishable. The making and circulat- 
ing of false stories and rumors about banks is a wrong of such pecu- 
liar and distinctive nature as to require special definition and punish- 
ment. It is an evil which banks all over the country are constantly 
subject to, and from which many banks have suffered with especial 
severity during the last two months. To cite two concrete instances. 


(1) A foreign banker in a city in Western Pennsylvania, during the 
recent crisis, industriously circulated stories among his countrymen 
that a certain national bank had ‘‘broken up several weeks ago;” 
his motive being personal benefit. This is not an isolated case. Many 
national and state banks throughout Western Pennsylvania, Ohio and 
West Virginia have recently suffered in the same way. 


(2) In Cambria County, Pa., a certain person sent circulars broad- 
cast to the effect that he had withdrawn his accounts from a national 
bank and a trust company in Johnstown, and calling upon all holders 
of his checks on these institutions to present the same within twenty- 
four hours, otherwise he would not be liable. These circulars he sent 
in large quantities to people with whom he had had no business deal- 
ing whatever. He was indicted for libel, but when the case came to 
trial, Judge Savidge of the Court of Quarter Sessions was obliged to 
tell the jury that ‘‘the law as it is to-day in Pennsylvania does not 
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contemplate that a corporation may be libelled ;” hence there could 
be no conviction. Recognizing the need for a remedy the Judge also 
said: ‘‘ There ought to be a law specially protecting financial institu- 
tions, because the injury is so far reaching, and affects not an indi- 
vidual corporation alone, but is likely to reach out and affect com- 
munities and the general public at large, and if there is legislation, 
as there will be unless the next legislature is remiss in its duties to 
the general public, I hope it will be something on the lines I have 
indicated, legislation that will especially protect institutions of this 
kind.” 

The work of the Standing Law Committee in obtaining protection 
for banks against these evils and providing punishment for offenders 
was begun early last year. The New Jersey Bankers’ Association 
through the efforts of Mr. William J. Field, its secretary, and the 
chairman of this committee, caused the following law to be drafted 
and obtained its enactment by the legislature of New Jersey in April, 
1907: 

‘‘Any person who shall wilfully or maliciously in- 
stigate, make, circulate, or transmit to another or others 
any statement untrue in fact, derogatory to the financial 
condition or affecting the solvency or financial standing 
of any bank, banking institution, or trust company do- 
ing business in this state, or who shall counsel, aid, pro- 
cure, or induce another to start, transmit or circulate 
any such statement or rumor, shall be guilty of a mis- 
demeanor.” 


The full text of this law is attached hereto as Appendix A. 


In November last, this Committee forwarded a copy of this law 
to Mr. J. G. Kelly, President of the Braddock (Pa.) National Bank, 
with the suggestion that he have it introduced in Congress by the 
representative from his district. Accordingly on December 9, upon 
Mr. Kelly’s request, Representative Dalzell of Pennsylvania, in- 
troduced the bill in the House of Representatives as an amendment 
to the National Bank Law with a few changes in phraseology and it 
was referred to the Committee on Judiciary. The bill introduced in 
Congress is the same as the New Jersey law except that it omits the 
words ‘‘ wilfully or maliciously instigate” in the provision that ‘‘ any 
person who shall w/fully or maliciously instigate, make” etc., and 
also defines the punishment for the misdemeanor, which is unneces- 
sary in state legislation wherever punishment for misdemeanor is 
provided by general enactment. While the words ‘‘wilfully or mali- 
ciously” are generally found in criminal laws of libel, the proposed law 
is stronger without them. The word ‘‘instigate” is superfluous as it 
is covered by the later provision, punishing one who ‘‘aids, procures, 
or induces another”’ to start, transmit or circulate a false statement 
or rumor. 

We therefore earnestly urge upon the members of the American 
Bankers’ Association in different sections of the country, and especially 
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upon all national bankers, to communicate at once with their re- 
presentatives in Congress, calling their attention to the Dalzell bill 
(H. R. 6091) and to the necessity for its passage, and asking their 
influence to that end. Copy of the bill is Appendix B hereof. 

We further recommend the enactment of the New Jersey law 
either in its present form (Afpendix A) or modified as shown in 
Appendix B, as may be deemed best in particular localities, in all the 
states whose legislatures will hold sessions during the present year 
excepting, of course, New Jersey, where it is now law. 


FORGED AND RAISED CHECKS. 


We urge the enactment this year of the statute limiting the time 
of liability of a bank to a depositor for payment of a forged or raised 
check. This statute, on the initiative of this Committee, was enacted 
in 1907, in Michigan (time limit three months), Washington (sixty 
days), and Oregon (thirty days). It is printed as Appendix C, with 
a list of states in which it is now law. The act is intended to’protect 
against unreasonable losses from a crime, which is frequent, where a 
confidential clerk of a depositor will forge or raise his employer's 
checks and, after payment by the bank, being charged with the duty 
of examining returned vouchers, will cover up the forgery so that he 
is enabled to repeat the fraud again and again before detection. 
Sometimes such forgeries will not be detected until they have been 
running for over a year; more often they come to light within a 
period less than a year. It should be encumbent upon a customer to 
verify his vouchers and detect forgeries of signature or amount within 
a reasonably short period after return of his paid checks, else suffer 
the consequences. In urging the enactment of this statute, as short 
a time limit as possible should be procured. 


OTHER PROPOSED LAWS. 


We append drafts of several other proposed laws, the enactment 
of which in the different states will prove of undoubted benefit. 

Appendix D. Check or Draft without funds. The states of Idaho, 
Indiana, Washington, California and North Carolina have, in the order 
named, enacted laws to punish every person who fraudulently gives 
a check or draft on a bank without having sufficient funds or credit 
therein to pay the same upon presentation. These laws, while hav- 
ing a common object, are each different from the other in phrase- 
ology. This Committee submits the Idaho law as the best model to 
follow, (Appendix D) to which is subjoined the text of all the other 
state laws upon the subject for the purpose of reference and general 
information. 


Appendix E. Burglary with Explosives. The act of the Maryland 
legislature, passed in 1906, defining the crime of burglary with ex- 
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plosives and providing its punishment constitutes Appendix E. Dur- 
ing 1907 ‘‘ Burglary with Explosives ” acts were passed in Colorado, 
Michigan, Montana, Nebraska, New Jersey, North Dakota, Oregon 
and South Dakota; also a special law punishing bank burglary in 
Minnesota. No two ofthese laws are exactly alike. The substantial 
text of each is therefore subjoined to Appendix E for general informa- 
tion and reference. 


Appendix F. Payment of Deposits in two names. In 1906, the 
state of New Jersey first passed a law applicable to savings banks, 
authorizing the payment of deposits, made in two names, to either 
person, whether the other be living or not. During 1907, laws based 
on this law were enacted in New Jersey (applicable to banks and 
trust companies); Maine, (banks, trust companies and savings banks) ; 
Minnesota, (banks and savings banks); California (not specified) ; 
Oregon (all banks); Washington (banksand trust companies; limited 
to $300); New York (savings banks; goes beyond authority to pay 
and creates joint tenancy title in two parties). Appendix F consti- 
tutes the draft of the law as recommended by this Committee; and 
subjoined is the text of the different enactments showing differences 
in each. 


Appendix G. Payment of deposits in trust. We append the text 
of a law, first enacted in New York in 1875 as part of the Savings Bank 


Act and since incorporated in the savings bank laws of several other 
states authorizing the bank, in case of a deposit by one person in trust 
for another, in the event of the death of the trustee, to pay the deposit 
to the person for whom it was made, provided the bank has no other 
or further notice in writing of the existence of a legal and valid trust. 
Such enactments have been deemed necessary, or at all events desir- 
able, to protect or justify the bank in making payment to the bene- 
ficiary and their language is permissive, not compulsory. Of the 
states whose legislatures meet this year, Massachusetts and Vermont 
only, have similar laws to that of New York, the same being applic- 
able to savings banks, and New Jersey, applicable to trust com- 
panies. We believe a like enactment would be desirable in other 
states, either as part of savings banks acts, or where deposits of this 
character are received by other institutions than strictly savings banks, 
made applicable to such institutions. Minnesota in 1907, for example, 
enacted this law and made it applicable to ‘‘ banksand savings banks.” 
Subjoined to the text of the New York Law is that of Massachusetts, 
Vermont and New Jersey. 


Appendix H. Transfer of Stock of Corporations. This is an act 
to establish a law uniform with laws of other states relative to the 
transfer of stock of corporations. It provides for transfer of title 
by delivery of the certificate without the necessity of transfer on the 
books of the corporation. Under the laws of most of the states, book 
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transfer is not now necessary to protect the purchaser or pledgee from 
subsequent purchasers or attaching creditors of the transferor, but in 
a few this necessity still exists. Of all the states or jurisdictions 
where legislatures meet this year, the only ones where the necessity 
for book transfer exists, or is doubtful, are Oklahoma, Porto Rico and 
South Carolina. 


Appendix I. Competency of Bank Notaries. In New Jersey, and 
possibly in a few other states, notaries public are not empowered to 
take acknowledgments of deeds, mortgages, etc., but in most of the 
states, notaries have such power. Where, however, the notary is 
stockholder ofa bank which is party to the instrument acknowledged, 
a majority of the state courts that have passed upon the question hold 
that the notary is disqualified to take the acknowledgment. The 
reason is that his indirect pecuniary interest as stockholder of one of 
the parties makes it improper for him so to act. But this idea of im- 
propriety is negatived by the fact (1) that Kansas, in 1905, passed an 
act making the notary competent in such cases, (2) that several state 
legislatures have enacted laws validating past notarial acts of this 
character and (3) that a minority of state courts have held the notary 
competent though a stockholder. As the act is ministerial only and 
as in many of the smaller banks throughout the country the cashier, 
who is a stockholder, is often the only available official to act as 
notary, Appendix J has been drafted by counsel for enactment where- 
ever the same can be procured. It makes it lawful for a notary who 
is stockholder or officer to take acknowledgments, administer oaths or 
make protests in the disputed cases except in those cases where the 
notary is a party to the instrument individually or as a representa- 
tive of the bank. 


Appendix J. Calculation of Interest. A short form of enactment 
is provided that for the purpose of calculating interest, 360 days may 
be considered to be a year. In a few states there is a statutory pro- 
vision to this effect; in other states the courts have held the calcula- 
tion of interest on the 360 day basis is not usurious; but in still other 
states the contrary has been held. The enactment of the statute 
would seem necessary to protect banks which compute interest on the © 
360 day basis from the defense of usury in all states where that basis 
is not now legalized either by statute or judicial decision. 


Appendix K. Maturity of Negotiable Instruments. The original 
draft of the maturity section of the Negotiable Instruments Law con- 
tained the provision that ‘‘ Instruments falling due on Saturday are 
to be presented for payment on the next succeeding business day, ex- 
cept” an option to present demand paper for payment on Saturday 
forenoon. This original section has been enacted in the laws of most of 
the states. A doubt having arisen as to the proper time for presentment 
of time paper which fell due ona Friday which was a legal holiday, 
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the legislature of New York in 1898 amended the section by inserting 
the words ‘‘or becoming payable” after ‘‘ falling due,” so as to make 
it clear beyond question that a time instrument falling due on a holi- 
day-Friday would not be presentable until the Monday following. 
Careful comparison of the section as it exists in all the states where 
the Negotiable Instruments Law has been enacted, shows that the 
words ‘‘or becoming payable” appear only, in addition to New York, 
in the Kansas law, enacted in 1905 and in the Missouri law, in which 
they were inserted by an amendment enacted in 1907. In a few of 
the states the entire provision as to Saturday is omitted; but in the 
majority, where the section is the same as originally enacted in New 
York, the words ‘‘or becoming payable” do not appear, excepting 
only as said, New York, Kansas and Missouri. Appendix K is there- 
fore an amendment of the maturity section of the Negotiable Instru- 
ments Law which comprises the original section with the words ‘‘ or 
becoming payable” inserted as above stated. Its enactment should 
be procured in all those states where the maturity section is in the 
same phraseology, but omits those words. The next holidays which 
fallon Friday will be December 25, 1908, January 1, 1909, February 
12, 1909 in some states. 

The states and jurisdictions where Appendix K should be enacted 
this year are District of Columbia, Iowa, Louisiana, Maryland, Mass- 
achusetts, New Jersey, Ohio, Rhode Island and Virginia. In Rhode 
Island, the existing section retains grace on sight drafts and this 
should not be overlooked in re-enacting the amended section. 

Of the remaining states and jurisdictions where legislatures meet 
this year, New York already has the amendment, Kentucky omits the 
Saturday provision entirely, and in Mississippi, Oklahoma, Porto 
Rico, South Carolina and Vermont, the Negotiable Instruments Law 
has not yet been enacted. 


Appendix L. Instruments payable at bank. The Negotiable In- 
struments Law provides (Sec. 147, N. Y. Act) ‘‘ Where the instru- 
ment is made payable at a bank it is equivalent to an order to the 
bank to pay the same for the account of the principal debtor thereon.” 
A conflict of opinion has arisen whether a bank at which a customer 
makes a time note or acceptance payable has a right, or is under 
duty, to make payment on any day except that of maturity fixed 
therein. The point has not been decided in this country but in Aus- 
tralia a similar conflict of opinion led to a decision that the bank 
must pay, although presented after maturity. This is contrary to 
the opinion of many bankers in the United States, although there 
are some who think the bank must, or can, pay, when presented 
on any subsequent day. To clear up the doubt, Appendix L proposes 
an amendment of the section by the addition of the following clause: 
‘*But where the instrument is made payable at a fixed or determin- 
able future time, the order to the bank to pay is limited to the day of 
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maturity only.” This is recommended for enactment in ali the states j 

which have the Negotiable Instruments Law. 
In several states where the legislatures will meet this year, general i ‘ 
| banking laws are projected. It is the aim of this Committee to 
Hl accomplish, as far as possible, uniformity in the various provisions of 
{ these proposed laws. The co-operation of legislative committeemen 
of state bankers’ associations is desired to that end. 

Further information or advice concerning proposed laws can be 
i had by corresponding with the Chairman or any member of this Com- 
mittee, or its Counsel. 
Very respectfully, 

} THOMAS B. PATON, 


Counsel and Secretary, . 
Thames Building, New York City. 


WILLIAM J. FIELD, Chairman, 
Sec. & Treas. Commercial Tr. Co. of New Jersey, 
Jersey City, N. J. 
HENRY DIMSE, 
Vice-President Century Bank, 
New York City. 
P. C. KAUFFMAN, 
Second Vice-President, Fidelity Trust Co., 
Tacoma, Wash. 
JOHN K. OTTLEY, 


Vice-President, Fourth National Bank, 
Atlanta, Ga. 


(APPENDIX A) 
FALSE STATEMENTS AFFECTING BANKS. 


A Further Supplement to an act entitled ‘‘An Act for the Punish- 
ment of Crimes (Revision of 1898),” approved June fourteenth, 
one thousand eight hundred and ninety-eight. 


Be it enacted by the Senate and General Assembly of the State of 
New Jersey : 

1. Any person who shall wilfully or maliciously instigate, make, 
circulate or transmit to another or others any statement, untrue in 
fact, derogatory to the financial condition or aftecting the solvency 
or financial standing of any bank, banking institution or trust com- 
pany doing business in this state, or who shall counsel, aid, procure, 
or induce another to start, transmit or circulate any such statement 
or rumor, shall be guilty of a misdemeanor. 

2. This act shall take effect immediately. 

Approved April 12, 1907. Chapter No. 50. Laws of 1907. 
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(APPENDIX B) 
FALSE STATEMENTS AFFECTING NATIONAL BANKS. 
60th Congress, 
Ist Session, H. R. 6091. 
IN THE HOUSE OF REPRESENTATIVES. 
December 9, 1907. 
Mr. Dalzell introduced the following bill; which was referred 
to the Committee on the Judiciary and ordered to be printed. 
A BILL 
To amend the national banking laws, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
ee United States of America in Congress Assembled, that any person who 
shall make, circulate, or transmit to another or others any statement, 
untrue in fact, derogatory to the financial condition or affecting the 
solvency or financial standing of any national bank in the United 
States, or who shall counsel, aid, procure, or induce another to start, 
transmit, or circulate any such statement or rumor, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not more than five thousand dollars and by imprisonment at 
hard labor for a term of not more than five years. 

Section 2. That this act shall take effect immediately. 


i 


ate 


(APPENDIX C) 
FORGED OR RAISED CHECKS. 


An Acr fixing the liability of a bank to its depositor for payment of 
forged or raised checks. 

Be it enacted, ete. 

Secrion 1. No bank shall be liable to a depositor for the pay- 
ment by it of a forged or raised check unless within one year after 
jg. the return to the depositor of the voucher of such payment, such de- 

positor shall notify the bank that the check so paid is forged or raised. 
Section 2. All acts or parts of acts in conflict with the provi- 
sions of this act are hereby repealed. 
Heretofore enacted in 
1904 New York: time limit “one year; phraseology as above. 
1905 Wéesconsin: time limit “one year;” and the concluding part of section 
reads: “unless action therefor shall be brought against such bank within 


| one year after the return to the depositor by such bank of the check so 
i forged or raised asa voucher.” 
) 1905 Calzfornéa;: time limit “one year.” Contained in Statute of Limitations 
i and bars action one year after payment. It reads: “340. Within one 
year * * * An action * * * by adepositor for the payment of a forged 
" or raised check.” 
1905 Montana: Time limit “three years.” Statute provides that thetime in 
which an action can be commenced against a bank on account of a 
forged or raised check or draftis three years from the day in which the 
plaintiff, his agent, assignee or personal representative shall have been 
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notified of such payment or he or they shall have received such check, 
order or note marked “paid.” 


1905 South Dakota: ‘Three months;” phraseology as first above. 
1907 .Wichigan: ‘Three months ;” phraseology as first above. 


1907 Washington: “sixty days; phraseology as first above except “trust 
company” also expressly specified. 


1907 Oregon: “Thirty days; phraseology as first above. 


(APPENDIX D) 
CHECK OR DRAFT WITHOUT FUNDS. 


Aw Act to punish the giving of checks or drafts on any bank or bank- 
ing association wherein the person so giving such check or draft 
shall not have sufficient funds or a credit for the payment of 
the same. 


Be it enacted, etc. 

Section 1. Any person who shall in payment of any debt in what- 
soever manner contracted give any check or draft upon any bank or 
banking association wherein such person shall not have sufficient 
funds or credit for the payment of the same, shall be guilty of a mis- 
demeanor and upon conviction thereof shall be fined not to exceed 
five hundred dollars or imprisoned in the county jail not to exceed 
six months, or both such fine and imprisonment. 


The above statute was enacted in Idaho in 1903 andin the opinion of the Com- 
mittee is adequate in phraseology to punish the giving of bad checks, 
at the same time having the merit of brevity. The words “cr banking 
association” in title and text might be changed to “or other depository 
for the payment of money” as a more comprehensiveterm. The mak- 
ing of the penalty either a misdemeanor or a felony can be left in each 
state, to local judgment; also whether the nature and extent of punish- 
ment shall be defined or left to that provided by the general criminal 
law is a matter for special determination in each state. 

Statutes with the same end in view,each differing in phraseology,have 
been enacted as follows: 


1903 /udéana: “Any person who, with intent to defraud, by color or aid of 
acheck, draft or order for the payment of money or the delivery of 
property, although no express representation is made in reference 
thereto, obtains from another any money or property, when the drawer 
or maker of such check, draft or order is not entitled to draw on the 
drawee for the sum specified therein, or to order payment of the money 
or delivery of the property, shall be deemed guilty of a felony and 
upon conviction thereof, shall be fined in any sum not less than one 
hundred dollars and not more than five thousand dollars to which may 
be added imprisonment in the states’ prison not exceeding five years.” 


1905 Washington: “Any person who shall, with intent to defraud, make or 
draw or utter or deliver to another person any check or draft on a bank 
or other depository for the payment of money, knowing at the time of 
such drawing or delivery that he has not sufficient funds in, or credit 
with,said bank or depository,to meet said check in full upon its presenta- 
tion, shall be guilty of afelony,and upon conviction thereof shall be pun- 
ished by imprisonment in the Penitentiary for not more than five years 
or less than one year, or imprisonment in the county jail for any length 
of time not exceeding one year. The word ‘credit’ as used herein shall 
be construed to mean an arrangement or understanding with the bank 
for payment of such check or draft.” 


1907 California: ‘Every personwho, wilfully, with intent to defraud, makes 














DRAFTS OF PROPOSED LAWS. 149 


or draws or utters or delivers to another person any check or draft 
on a bank, banker or depositary for the payment of money, know- 
ing at the time of such making, drawing, uttering or delivery, that he 
has not sufficient funds in or credit with such bank, banker or deposi- 
tary to meet such check in full upon its presentation, is punishable by 
imprisonment in the state prison for not less than cne year nor more 
than fourteen years. The word ‘credit’ as used herein shall be con- 
strued to be an arrangement or understanding with the bank or de- 
positary for the payment of such check or draft.” 


1907 North Carolina: 1.“That every person who, with intent to cheat and de- 
fraud another, shall obtain money, credit, goods, wares, or anything of 
value by means of a check, draft or order of any kind upon any bank, 
person, firm or corporation, not indebted to drawer, or where he has not 
provided for the payment or acceptance, and the same be not paid upon 
presentation, shall be guilty of a misdemeanor, and upon conviction, 
shall be fined or imprisoned, or both, at the discretion of the court. 

2. All laws and clauses of laws in conflict with this act are hereby 
repealed. 
3. This act shall be in force from and after its ratification.” 


(APPENDIX E) 
BURGLARY WITH EXPLOSIVES. 


Aw Acr defining the crime of burglary with explosives and providing 
the punishment therefor. 

Be it enacted, ete. 

Section 1. That any person who breaks and enters, either by 
day or by night, any building whether inhabited or not, and opens or 
attempts to open any vault, safe or other secure place by use of nitro- 
glycerine, dynamite, gunpowder or any other explosive, shall be 
deemed guilty of burglary with explosives. 

Section 2. That any person duly convicted of burglary with ex- 
plosives shall be sentenced to the penitentiary in the discretion of 
the court for a period of not more than twenty years. 


The above is the language of an act of the legislature of Maryland, approved 
April 3, 1906, and taking effect from the date of its passage. It has 
since been enacted with changed phraseology and penalties as follows : 


1907 Colorado: “Any person who, with the intent to commit any crime, 
breaks and enters any building and, for the purpose of committing any 
crime, uses or attempts to use nitroglycerine, dynamite, gunpowder or 
any other explosive, is guilty of burglary with explosives and on con- 
viction shall be punished by imprisonment for a term of not less than 
twenty-five nor more than forty years.” 


1907 Michigan: Same language as Colorado except the word “high” is in- 
serted before ‘‘explosive” and penalty is “not less than fifteen nor more 
than thirty years.” 

1907 Montana: “‘Any person who enters a building belonging to another 
with intent tocommita felony or other crime by the use of nitroglycerine, 
dynamite, gunpowder or other high explosives or who commits bur- 
glary by the use of any such explosives is guilty of burglary with ex- 
plosives. Section 2. Burglary with explosives is punishable by im- 
prisonment in State Prison for not less than fifteen years, and not more 
than forty years.” 


1907 Vebraska: “Any person who breaks and enters, either by day or by 
night, any building, whether inhabited or not, and opens or attempts to 
open any vault, safe, or other secure place by the use of nitroglycerine, 
dynamite, gunpowder or any other explosive, with intent to steal or in- 
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jure the property of another, shall be deemed guilty of burglary with 
explosives. Any person duly convicted of burglary with explosives 
shall be sentenced to the penitentiary for life or for any term not less 
than twenty years.” 


New Jersey: “ Any person who shall wilfully or maliciously break or 
enter any church, meeting-house, dwelling house, shop, banking- house, 
warehouse, mill, barn, stable, out-house, railway car, canal boat, ship 
or vessel, or other building whatever, with intent to kill, rob or steal, 
and who,for the purpose of effectuating such intent,uses, or attempts to 
use, nitro-glycerine, dynamite, powder or any other high explosive, and 
his counselors, procures, aiders and abettors, shall be guilty of a high 
misdemeanor and punished by imprisonment at hardlabor fora period 
not exceeding forty years or a fine not exceeding five thousand dollars 
or both, at the dis:retion of the court.” 


North Dakota: “Any person who with intent to commit any crime, 
breaks into or enters a building and commits or attempts to commit a 
crime by the use of nitroglycerine, dynamite, gunpowder or any other 
high explosive, is guilty of a felony. Any violation of this act is pun- 
ishable by imprisonment in the penitentiary of this state for not less 
than twenty years nor more than forty years.” 


Oregon: “If any person shali break and enter any building in the night- 
time with intent to commit a crime therein, and shall in the commis- 
sion of, or attempt to commit such crime, use or attempt to use nitro- 
glycerine, dynamite, gunpowder or other high explosive, such person 
shall be deemed guilty of burglary with explosives and upon conviction 
thereof shall be punished by imprisonment in the penitentiary for not 
less than five years nor more than forty years.” 


South Dakota: ‘Section 1. (Burglary in the Second Degree). A person 
who, with intent to commit burglary, breaks and enters in the night 
time a building and commits or attempts burglary by the use of nitro- 
glycerine, dynamite, gunpowder or any other high explosive, is guilty 
of burglary with explosives in the second degree. Sec. 2 (Burglary in 
First Degree). A person who, with intent tocommit burglary, breaks 
and enters in the nighttime a building in which there is a human being, 
and commits or attempts burglary by the use of nitroglycerine, dynamite, 
gunpowder or any other high explosive, is guilty of burglary with ex- 
plosives in the first degree. Sec. 3 (Punishment). Burglary with ex- 
plosives in the first degree is punishable by imprisonment in the state 
penitentiary for not less than twenty-five years and burglary with ex- 
plosives in the second degree is punishable by imprisonment in the 
State penitentiary for not less than fifteen years nor more than twenty- 
five years,” 

Minnesota: “Every person who, with intent to commit some crime 
therein, shall break and enter the dwelling-house of another in which 
there isa human being, under circumstances not amounting to burglary 
in the first degree, or, any person who, with intent to commit some 
crime therein, shall break or enter any room or building whether occu- 
pied by a human being at the time or not, wherein a general banking 
business is carried on, or any structure wherein a business of re- 
ceiving public or private funds on deposit is done, shall be guilty of 
burglary in the second degree and punished by imprisonment in the 
State prison for not more than ten years.” 


(APPENDIX F) 


PAYMENT OF DEPOSITS IN TWO NAMES. 


An Act relative to the payment of deposits made with any bank or 


trust company in the names of two persons. 


Be it enacted, ete. 
1. When a deposit has been made, or shall hereafter be made, in 
any bank or trust company transacting business in this state in the 
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names of two persons, payable to either, or payable to either or the 
survivor, such deposit, or any part thereof, or any interest or dividend 
thereon, may be paid to either of said persons whether the other be 
living or not; and the receipt or acquittance of the person so paid 
shall be a valid and sufficient release and discharge to the bank for 
any payment so made. 

2. This act shall take effect immediately. 


1906 


1907 


1907 


1907. 


1907 


1907. 


1907. 


New Jersey: Section 27, chapter 195, “an act concerning savings 
banks” is same text as above, except it is applicable cnly to savings 
banks. ° 


New Jersey : Chapter 40, enacts law as first above set out, applicable 
to banks andtrust companies, except thefirst section ends with “liv- 
ing or not” and omits the remainder as to receipt or acquittance. 


Maine: Chapter 66 amends Savings Bank Act by providing: “‘ When 
money is deposited in the names of two or more persons, payable to 
either, the whole or any part thereof, may be paid to either of such 
persons with or without the consent of the other, before or after the 
death of the other.” 


Maine: Chapter 119. Enacts law as first above set out, applicable 
to banks and trust companies. 


Minnesota: Ch. 468. (Concluding Part of Sec. 6.) “And whenever any 
deposit shall be made by or in the names of two or more persons upon 
joint and several account, the same or any part thereof and the divi- 
dends or interest thereon may be paid to either of such persons or to 
a survivor of them or to a personal representative of such survivor.” 
(Refers to “any deposit made in any bank or savings bank.” Previous 
part of section relates to deposits of minors and in trust.) 


California; Chapter 75. “When a deposit is made in the name of two 
or more persons, deliverable or payable to either or to their survivor 
or survivors, such deposit or any part thereof, or increase thereof, may 
be delivered or paid to either of said persons or to the survivor or 
survivors in due course of business.” 


Oregon: Chapter 138. General Banking Law, Section 19, concluding 
portion: “When a deposit has been made or shall hereafter be made 
in the name of two persons, payable to either, or payable to either or 
the survivor, such deposit or any part thereof, or interest or dividends 
thereon, may be paid to either of said persons whether the other be 
living ot not, and the receipt or acquittance of the person so paid shall 
be valid and sufficient release and discharge to the bank for any pay- 
ment so made. This section shall apply to all banking institutions, 
including national banks, within this state.” 


Washington: Chapter 80: “‘ When a deposit has been made or shall 
hereafter be madein any bank or trust company transacting business in 
this state in the name of two persons, payable to either of such persons, 
such deposit or any part thereof, or interest or dividends thereon, may 
be paid to either of the said persons whether the other be living or not 
and the receipt or acquittance of the person so paid shall be valid and 
sufficient release and discharge to such bank or trust company for any 
payment so made: Provided, that this act shall not apply to deposits 
in excess of three hundred ($300) dollars.” 


New York : Chapter 247 amends Section 114 of the Banking Law, rela- 
tive to the payment of deposits in savings banks, by adding thereto: 
“When a deposit shal] be made by any person in the names of such de- 
positor and another person and in form to be paid to either or the survivor 
of them, such deposit thereupon and anyadditions thereto made by either 
of such persons upon the making thereof shall become the property of 
such persons as joint tenants and the same together with all interest 
thereon shall be held for the exclusive use of the persons so named 
and may be paid to either during the lifetime of both or to the survivor 
after the death of one of them and such payment and the receipt or 
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acquittance of the one to whom such payment is made shall be a valid 
and sufficient release and discharge to said bank for all payments made 
on account of such deposit prior to receipt by said bank of notice in 
writing not to pay such deposit in accordance with the terms thereof.” 


(APPENDIX G) 
PAYMENT OF DEPOSITS IN TRUST. 


An Act relative to the payment of deposits in trust. 


Be it enacted, ete. 
1. Whenever ahy deposit shall be made (specify institutions) by 


any person 


in trust for another, and no other or further notice of the 


existence and terms of a legal and valid trust shall have been given 
in writing to the bank, in the event of the death of the trustee, the 
same, or any part thereof, together with the dividends or interest 
thereon, may be paid to the person for whom said deposit was made. 

The above is the text (excluding title and words in parenthesis) of an enact- 


ment of the New York legislature contained in Chapter 371 of the Laws 
of 1875, as part of Section 24 of the Savings Bank Act. It now con- 
stitutes part of section 114 of the Banking Law of New York, applica- 
ble tosavings banks. It has been enacted identically, orin substance 
as part of the savings bank laws of several other states. 


If the above law is enacted, otherwise than as part of a savings bank law, or 


intended to cover deposits in trust in other institutions than strict sav- 
ings banks, the body of the law should specify the institutions to which 
it is applicable and the title can be varied, according as the law is in- 
tended as an addition to a general banking, trust company or savings 
bank law, or as an independent enactment. 


Massachusetts, Vermont and New Jersey (in addition to New York) are the 


1876 


1878 


1903 


only states whose legistatures meet this year which have enacted laws 
upon this subject. Those laws are: 


Massachusetts: (section 39 Savings Bank Act; originally enacted as 
Section 20, Chapter 203, Laws of 1876): *‘ If a deposit be made with 
such corporation by one person in trust for another, the name and resi- 
dence of the person for whom it is made shall be disclosed, and it shall 
be credited to the depositor as trustee for such person; and if no other 
notice of the existence and terms of a trust has been given in writing 
to the corporation, the deposit, with the interest thereon, may in case 


of the death of the trustee, be paid to the person for whom such de- — 


posit was made, or to his legal representative.” 


Vermont: (Section 4086 Vermont Statutes; originally section 12, Sav- 
ings Bank Act of 1878, subsequently amended to include trust com- 
panies): ‘When a deposi: is made in a savings bank, savings institu- 
tion or trust company by a person in trust for another, the name and 
residence of the person for whom the deposit is made shall be disclosed 
and the deposit shall be credited to the depositor as trustee for such 
person; and when no other notice of the existence and terms of a legal 
trust is given in writing to the corporation, at the death of the trustee, 
the deposit or any part thereof, with the dividends or interest thereon, 
may be paid to the person for whom the deposit was made.” 


New Jersey: (Chapter 210; supplement to the trust company law): 
“Whenever any deposit shall be made by any person in trust for 
another, and no other or further notice of the existence and terms of a 
legal and valid trust shall have been given to the trust company, in the 
event of the death of the trustee, the same or any part thereof, to- 
gether with the dividends or interest thereon, may be paid to the per- 
son for whom the said deposit was made, or to his or her legal repre- 
sentatives; provided that the person for whom the deposit was made, if 
a minor, shall nor draw the same during his or her minority without the 
consent of the legal representatives of said trustee.” 
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(APPENDIX H) 
UNIFORM LAW OF STOCK TRANSFERS. 


An Act to establish a law uniform with laws of other states relative 
to the transfer of stock of corporations. 


* 

Be it enacted, etc. 

Section 1. That the delivery of a stock certificate of a corpora- 
tion toa bona fide purchaser or pledgee for value, together with a 
written transfer of the same, or a written power of attorney to sell, 
assign and transfer the same, signed by the owner of the certificate, 
shall be a sufficient delivery to transfer the title as against all par- 
ties; but no such transfer shall affect the right of the corporation to 
pay any dividend due upon the stock, or to treat the holder of record 
as the holder in fact, until such transfer is recorded upon the books 
of the corporation, ora new certificate is issued to the person to whom 
it has been so transferred. 

Section 2. This act shall take effect immediately. 

1884 Wassachusetts: Chapter 229. 
1887 New Hampshire: Chapter 16. 
1888 Rhode [sland : Chapter 690. 
1891 Wéesconsin: Chapter 414. 
1897 Mazne: Chapter 293. 

1904 Louzstana; Chapter 180. 


1907 Montana: Chapter 143, reads: “shall be a sufficient delivery to transfer 
the title as against ¢he creditors of the transferor and subsequent pur- 
chasers; but no such” etc. 


(APPENDIX I) 
COMPETENCY OF BANK NOTARIES. 


Aw Act concerning notaries public who are stockholders, directors, 
officers or employees of banks or other corporations. 


Be tt enacted, etc. 

Section 1. That it shall be lawful for any notary public who isa 
stockholder, director, officer or employe of a bank or other corpora- 
tion to take the acknowledgment of any party to any written instru- 
ment executed to or by such corporation, or to administer an oath to 
any other stockholder, director, officer, employe or agent of such cor- 
poration, or to protest for non-acceptance or non-payment bills of 
exchange, drafts, checks, notes and other negotiable instruments 
which may be owned or held for collection by such bank or other 
corporation: Provided, it shall be unlawful for any notary public to 
take the acknowledgment of an instrument by or to a bank or other 
corporation of which he is stockholder, director, officer or employe, 
where such notary is a party to such instrument, either individually 
or as a representative of such bank or other corporation, or to protest 
any negotiable instrument owned or held for collection by such bank 
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or other corporation, where such notary is individually a party to 
such instrument. 


Section 2. All acts or parts of acts inconsistent with this act are 
hereby repealed. 


Section 3. This act shall take effect immediately. 


(APPENDIX J) 
THE 360 DAY INTEREST BASIS. 
An Act relating to the calculation of interest. 

Be it enacted, etc. 

Section 1. That for the purpose of calculating interest, three hun- 

dred and sixty days may be considered to be a year. 
Section 2. This act shall take effect, etc. 
California and Connecticut now have a statute similar to the above. 


(APPENDIX kK) 
MATURITY OF NEGOTIABLE INSTRUMENTS. 
An Act to amend Section —— of the Negotiable Instruments Law 
by the insertion of the words ‘‘ or becoming pay- 
able ’ after ‘‘ falling due” therein. 
Be it enacted, etc. 


Secrion 1. Section —— of the Negotiable Instruments Law is 
hereby amended so as to read as follows: Section ——. Every nego- 


tiable instrument is payable at the time fixed therein without grace. 
When the day of maturity falls upon Sunday or a holiday, the in- 
strument is payable on the next succeeding business day. Instru- 
ments falling due or becoming payable on Saturday are to be pre- 
sented for payment on the next succeeding business day, except that 
instruments payable on demand may, at the option of the holder, be 
presented for payment before twelve o’clock noon on Saturday when 
that entire day is not a holiday. 

1898 New York. 

1907 Missouri. 

Also in original enactment of Kansas law in 1995. 


(APPENDIX L) 
INSTRUMENTS PAYABLE AT BANK. 


An Act to amend the Negotiable Instruments Law relative to the 
payment of instruments made payable at a bank. 

Be it enacted, etc. 

Section 1. Section —— of the Negotiable Instruments Law is 
hereby amended so as to read as follows: Section —— Where the in- 
strument is made payable at a bank it is equivalent to an order to the 
bank to pay the same for the account of the principal debtor thereon. 
But where the instrument ts made payable ata fixed or determinable 
future time, the order to the bank to pay ts limited to the day of matur- 
ity only. 

Section 2. This act shall take effect immediately. 
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Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings 
Banks and Trust Companies. 


MISAPPROPRIATION OF SAVINGS BANK DEPOSIT. 


A person who obtained a transfer of a savings bank account 
from the depositor to herself by means of a false order, is liable to 
the depositor for the amount misappropriated and interest in an ac- 
tion for money had and received although the person so misappro- 
priating never received the money but merely a right to demand the 
same of the bank. Earle v. Whiting, Mass. Supreme Court,October 


15, 1907. 


In this action by Samuel H. Earle against A. LeRoy Whiting, exe- 
cutor of the will of Ella M. Whiting, deceased, it appeared that Earle, 
who was blind, received in June, 1904.$500 from one Bassett in payment 
of the balance due on a mortgage and handed it to his daughter, Ella 
M. Whiting, the defendant’s testatrix, directing her to deposit it for 
him in the Webster Five Cents Savings Bank and to bring him back 
the book; that she deposited the money as thus directed but «at the 
same time caused all deposits and dividends, including the $5c0, 
standing to the plaintiff's credit in the bank, amounting to $612.50 to 
be transferred to herself under an order which Earle had drawn in 
the spring of 1903 on the treasurer of the bank directing him to pay 
to her all deposits and dividends due him on account, but which he 
had never delivered to her and which had remained as he suppcsed 
in his custody. How it came into her possession except that it never 
was delivered by himto herdoes not appear. The auditor found that 
defendant’s testatrix by such transfer converted to her own use the 
sum thus transferred, namely the $612.50 aforesaid, and the court, on 
the evidence thus before it, found for the plaintiff and assessed the 
damages in the sum thus converted and interest. 

The defendant contends that an action for money had and received 
will not lie because his testatrix never received any money and that 
all that she obtained by the transfer was a right to demand from the 
bank the amount transferred, in other words, a chose in action. But 

Held: Thetransfer of the deposit and dividends from Earle to her- 
self was the same in legal effect as if she had actually withdrawn the 
money and had redeposited it in herown name. In such a case it is 
plain that an action for money had and received would lie. No de- 
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mand was necessary and interest was due from the time when the 
money was fraudulently misappropriated by defendant’s testatrix. 
Exceptions overruled. 


SAVINGS BANK INVESTMENTS IN MASSACHUSETTS. 


The following criticism of the proposed amendments to the Savings Bank Law 
of Massachusetts to make it compulsory, instead of discretionary as at present, for 
savings banks to invest 60 % of their deposits in real estate mortgages, is made by A. 
Homer Skinner, trustee of the Union Savings Bank of Fall River: 

“ Three bills have been presented to the present Massachusetts Legislature, all 
calling for a change in the laws relative to the investment of deposits by the savings 
banks of this state, and all three calling for practically the same thing: That is, to 
amend sec. 26 of chap. 113 of the Revised Laws. This section now allows the sav- 
ings banks to invest funds up to the amount of 60 per cent. of the deposits in real 
estate mortgages, if the board of investment shall so elect. The proposed change in 
this section would make it compulsory for every savings bank in Massachusetts to 
invest 60 per cent. of its deposits in real estate mortgages. 

“I am informed these bills were presented in the interest of the real estate 
brokers in order to facilitate the movement of real estate, as it is said in a great many 
cases they are unable to make sales of real estate because the savings banks refuse 
to make the necessary loan on the property, and if the law were changed compelling 
every Massachusetts savings bank to invest 60 per cent. of its deposits in real estate 
they would then be obliged to make these loans whether desirable or not. Now it 
seems to the writer this would be a most mischievous and pernicious law, and if 
placed upon the statute books of Massachusetts would conmaly work harm to the 
standing and prosperity of our savings banks. 

“ The people of this commonwealth are proud of the savings bank laws of this 
state, They stand for something, and have placed our savings banks ona secure 
and conservative foundation. To jeopardize this security by such a hazardous law as 
proposed would certainly lead to disastrous results. 

‘In my experience of about 20 years on the board of investment of a Massachu- 
setts savings bank I have noticed the principal reason why so many real estate loans 
are rejected is because the applicant will ask for a loan larger than the value of the 
property will warrant. If the proposed amendment become a law the granting of 
these real estate loans to a certain extent will be taken away from the board of in- 
vestment of the bank, and they will be obliged to be dictated to by the real estate 
broker and compelled to accept loans, good, bad and indifferent, in order to keep the 
full 60 per cent. of the deposits invested in this class of loans and the privilege of 
rejecting or loaning a smaller amount than asked for would in a measure be taken 
away from the bank officials. 

“One of the most conservative and just savings bank laws now in force says ‘no 
loan shall be made by any savings bank on real estate that will exceed 60 per cent of 
its valuation.’ Now, if this proposed amendment becomes a law anda savings bank 
finds its real estate loans under the required 60 per cent and no application fora new 
real estate loan is at hand, how can it keep upthe required amount as called for and 
comply with this new law, or if it has several applications for real estate loans and 
they all want more than 60 per cent loan on the property, how can the bank hold to 
the proposed new law without breaking the present law? If it refuses to accept the 
loan where more than the 60 per cent valuation is asked for it, it will break the new 
law, and if it accepts the loan and grants more than the 60 per cent valuation it will 
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break the present law. Perhaps some of those wise legislators can give light and 
a solution to above problem. 

“It has always been the policy of the savings bank where I hold office to secure 
all the desirable real estate mortgages that it is possible to get and to keep our mort- 
gage loan item up to the legal limit, but the trouble is the impossibility to get them. 
So, if this proposed amendment becomes a law in order to get the mortgage loan 
item up to 60 per cent of the bank’s deposits, loans of questionable security would 
have to be taken which would result in loss to the depositors and weaken the stability 
of the savings banks. 

“There is just as much reason for adopting this new amendment compelling 
the savings banks to keep 60 per cent of their deposits in real estate mortgages as 
there would be in passing a law compelling all the grocery stores in Massachusetts to 
keep 60 per cent of their stock in potatoes, and more so because the grocery stores 
could buy the good potatoes while the banks could not secure the good mortgages.” 


NEW YORK SAVINGS BANKS INVESTMENTS. 

SCRIP DIVIDENDS DO NOT SATISFY REQUIREMENTS OF LAW. 
Opinion of Attorney-General Jackson that requirement that railroads must have paid divi- 
dends for five years equal to 4 per cent. of capital stock to entitle savings banks to invest 
in their bonds means “cash and not “scrip’’ dividends; where railroad issues scrip 
dividend, bonds cease to be legal investment for savings banks, and it is duty of Bank 
Superintendent to require banks holding such securities to change the investment, in such 
method and manner as the Superintendent may, in his discretion, approve. 

The recent payment of dividends in scrip by a number of railroads has raised 
the question whether scrip dividends satisfy the requirements of law as to savings bank 
investments. 

Whenthe Missouri Pacific declared its recent dividend in stock in place of cash 
Superintendent of Banks Clark Williams sought the opinion of Attorney-General 
Jackson as to the effect of such payment upon the position of the bonds as savings 
bank investments, and the duty of the Superintendent in the premises. The opinion 
follows: 

“It appears from your statement that the bonds in question, prior to January 
1908, in all respects filled the requirements of Paragraph K, Subdivision 6, Section 
116 of the Banking Law, and have been held to be legal investments for such funds ; 
that the Missouri Pacific Railway Company has for many years paid semi-annual 
dividends in cash, equal to 24% per cent. upon all its outstanding capital stock, be- 
ing at the rate of and equal to 5 per cent. per annum on such stock, the last of 
which dividends was paid in July, 1907; that the Directors of such company have re- 
cently declared the usual semi-annual dividend of 2% per cent, upon such stock, pay- 
able in January, 1908, but have made this dividend payable in stock of the company, 
and not in cash. 

“The answer to the first question involves the construction to be placed on Sec- 
tion 116 of the Banking Law. That section enumerates the securities in which the 
funds of savings banks may be invested, and, so far as applicable to the question here, 
is as follows: 


‘““* Section 116—In what securities deposits may be invested. The trustees of any 
savings bank may invest the moneys deposited therein and income derived therefrom 
only as follows * * * “‘6, * * * (e) the mortgage bonds of ee | railroad corpora- 
tion incorporated under the laws of any of the United States, which actually owns 
in fee not less than five thousand miles of standard gauge railway, exclusive of 
sidings within the United States, provided that at no time within five years next pre- 
ceding the date of any such investment shall such railroad corporation have failed 
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regularly and punctually to pay the matured principal and interest of its mortgage 
indebtedness, and in addition thereto regularly and punctually to have paid in divi- 
dends to its stockholders during each of said five years an amount at least equal to 
4 per centum upon allits outstanding capital stock. * * *’ 


“The apparent intent of the Legislature in enacting the proviso contained in this 
section was to provide a margin of safety as to securities of this class; to require that 
the corporation issuing the obligations should have earned for a series of years not 
only enough to pay the interest thereon, but an amount in addition thereto suffi- 
cient to justify the belief that its ability to pay such interest would certainly continue. 
As astandard or means of determining whether the obligor did earn this additional 
amount the Legislature fixed upon the paymentof dividends upon its stock. While 
it is not specifically stated that such dividend must be paid in money, the phrase 
‘paid in dividends * * * an amount, must necessarily mean the payment thereof in 
cash; otherwise, the whole purpose and intent of the enactment would fail of ac- 
complishment. The issue of additional stock by a corporation is an addition to its 
liabilities rather than an evidence of earning capacity, and to divide this additional 
stock issued among the stockholders and call it a dividend does not meet with the 
requirements of the statute. The statute requires that such dividend shall have been 
paid in each of the five years next preceding the date of any such investment. There- 
fore, at the expiration of one year from the date of the payment of the dividend in 
January, 1907, the bonds in question will cease to be legal investments as the com- 
pany will not have paid dividends equal to 4 per cent. during said year, but will, in 
fact, only have paid 2% per cent., viz., that paid in July, 1907. 

“T have not at hand the precise date in January, 1907, on which such dividends 
were paid, but on the day following the corresponding date in January, 1908, these 
bonds ceased to be securities in which savings banks may legally invest their funds. 

“If such conclusion be correct, we come to the second question, namely, what 
duty the Superintendent of Banks has to perform in connection with such bonds pur- 
chased by savings banks of this State during the period within which said bonds were 
legal investments, and which are still held by such banks. 

“The purpose of the statute is to insure the safety of deposits in savings banks 
by strictly limiting the investments which such banks may make with such deposits. 

“The Legislature has specified the qualities and characteristics of the securities 
which may be bought with these funds. If a security had these qualities and 
characteristics at the time of the purchase, but thereafter loses them, it would seem 
to be the intent of the statute that the investment be changed. I am of the opinion 
that a savings bank cannot legally retain and continue an investment, which, though 
legal when made, has become illegal by reason of the changed character and con- 
ditions of the security. 

“ As to the duty of the Superintendent, the Banking Law provides as follows: 


“Section 8. Every corporation and individual banker specified in Section 2 of 
this chapter shall be subject to the inspection and supervision of the Superintendent 
of Banks. * * * On every such examination inquiry shall be made as to the condition 
and resources of the corporation and mode of conducting and managing its affairs, 
the action of its Directors, the investment of its funds, the safety and prudence of its 
management, the security afforded to those by whom its engagements are held, and 
whether the requirements of its charter and of laws have been complied with in the 
administration of its affairs.” 

“Section 18. * * * If it shall appear to the Superintendent that any such cor- 
poration or banker has violated its charter or any law of this State, or is conducting 
its business in an unsafe or unauthorized manner, he shall, by an order under his 
hand and official seal, addressed to such corporation or banker, direct a discontinuance 
of such illegal or unsafe practices and conformity with the requirements of its charter 
and with safety and security in its transactions.” 

“Section 127. When it shall appear to the Superintendent from an examination 
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made by or reported to him, or from a report made by any such corporation pursuant 
tu the provisions of this chapter, that it has committed any violation of its charter or 
of law, or is conducting its business and affairs in an unsafe or unauthorized manner, 
he shall, by an order under his hand and official seal, direct a discontinuance of such 
illegal and unsafe or unauthorized practices and strict conformity with the require- 
ments of the law and with safety and security in its transactions.” 


“It would thus appear that the Superintendent has full power, specifically con- 
ferred by statute, to require the savings banks of this State which have any of the 
bonds here under discussion to dispose of the same. This does not necessarily mean 
that it is the duty of the Superintendent to issue a peremptory order to such banks to 
dispose of the same at once. Such a course might conceivably result in such a de- 
pression of the price obtainable therefor and such a sacrifice of values as to work 
serious injury to the interests of the depositors. It seems to me that the method 
and manner of effecting the necessary changes of investment are lodged in the sound 
discretion of the Superintendent. As expressed by the Legislature in reference to a 
similar matter (Section 132, Banking Law): ‘Nor shall such provisions require the 
change of investments * * * except as the same can be done gradually by the sale 
or redemption of the securities so invested in, in such manner as to prevent loss or 
embarrassment in the business of such savings bank.’” 





BANKS AND BANKING IN KANSAS. 


ANK Commissioner Royce in an interesting statement issued early in the present 
month, describes the condition of the banks in Kansas. Mr. Royce was in favor 
of a deposit guarantee law but the special session of the legislature failed to 

pass such an act. He declares that while a deposit guarantee law would have 

been of great benefit to the banks yet they made a determined effort to prevent its 

passage. 

‘ ‘As a substitute,” he says, ‘‘a bill passed both houses, providing for the organiza- 

: tion of an insurance company, which would insure deposits in such banks as its 

stockholders would permit to take insurance and leaving in the power of such corpora- 

tions the right to decide which banks should continue in business and which should 

retire. The people of Kansas are indebted to a wise and courageous Governor for 

| vetoing this bill, which was never intended to serve any other purpose than the defeat 
3 of the measure which the people of Kansas wanted. 

, ¥ “I wish to take this opportunity to say that the banks of Kansas were never in 
better condition than they are at this time. They have just gone through a three 
months’ panic with a loss of only two banks and those failed not because of the panic, 
but as a result of dishonest officials—the same old story. The splendid manner in 

) which all of the banks have gone through this panic and the excellent condition in 

which they are at the present time, is one of the strongest guarantees that could be 

furnished those who have money deposited in Kansas banks and the people who favor 

a guarantee deposit law are not doing it because of the weakness of the banks, but 

only for the purpose of restoring that confidence which is necessary for the success- 

ful transaction of business, The recent financial troubles have demonstrated that it 
is not the depositor alone who needed confidence restored. The banker has been 
shown to need it quite as much, if not more, than the depositor. 

“The banks of Kansas are to-day full of money, and show a larger reserve than 
they have ever shown before, and very much larger than is necessary or profitable for 
them to keep. Not only is it unprofitable for the banks to keep the large cash re- 
serve which they now have, but itis against their wishes, and if the banker had the 
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confidence in his depositor which the depositor has in the banker, he could safely and 
profitably loan a great amount of the present hoarded money to the business man, 
who is so greatly in need of it. 

“A guaranty law which would have the effect to assure the depositor that his 
money was as safe in the bank when its doors were closed as when they were open 
would satisfy the banker that the depositor would not withdraw his money, and with 
this assurance he would be able to continue the loaning of money, and business 
would move on uninterruptedly, and a run on a bank in this State would be an 
impossibility. The fear which the depositor has is not so much that he may lose his 
money as that he may have it tied up at such times as he may need it for use, but 
with such a law as the friends of the guaranty deposit proposition asked for, there 
would be no uncertainty even along this line, and with such a law, banks in New 
York might close, and a panic might sweep over the country, but it would not affect 
banks in the State that came under the provisions of such a law. It is not necessary 
for the depositors of Kansas to withdraw any portion of their deposit in order to se- 
cure the passage of this law at the next session of the legislature. A large majority 
of the State banks of Kansas want this law. The people nearly all want it, and if I 
am not mistaken in the sign of the times, will senda legislature to Topeka next winter 
pledged to the passage of such a law. 

“Any depositor who withdraws any portion of his money from the bank in ex- 
cess of what he actually may need for the transaction of his business contributes to 
the financial stringency and to the difficulty in the transaction of all lines of business, 
and for this reason the money which is now on deposit should be left so, except 
when needed, and the money that has been locked up in safety deposit vaults and 
hidden away in other places should at once be deposited in the banks, for only 
in this way can it be put in circulation. No man who has money deposited at 
this time in the banks of Kansas need have any uneasiness or apprehension 
about its safe return to him. If each depositor could only know the present 
excellent security which is furnished him for his deposit, all the idle money of 
Kansas would be in the banks to-day. I wish, therefore, to urge as strongly as 
possible upon each depositor in Kansas the importance of leaving his deposited 
money undisturbed, and hope that each one will contribute his share to make easier 
the transaction of business in all lines. 

“TI wish, also, on behalf of the depositors in Kansas banks and the banks them- 
selves, to thank the legislature which has just adjourned for the amendments to the 
present banking law, which provides for two examinations by this department each 
year, instead of one, and for the increase in the examining force of this department, 
which makes these more frequent examinations possible.” 


MORE THAN 40 million dollars’ worth of merchandise originating in United 
States territory crossed the Isthmuses of Panama and Tehuantepec in 1907, most of 
it being interchanged between the eastern and western ports of the United States, in- 
cluding the Hawaiian Islands in this term. This total of more than 40 millions of 
trans-Isthmian traffic in merchandise originating under the American flag is more 
than three times as much as that of any earlier year. 

This sudden and large increase in the interchanges between Atlantic and Pacific 
ports via the narrow strip of land which separates those oceans is chiefly due to the 
opening, early in 1907, of the Tehuantepec Railway, which connects the waters of 
those two oceans by a land haul of but 190 miles, its termini being Coatzacoalcos on 
the Atlantic or Gulf of Mexico side and Salina Cruz on the Pacific side. 
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MODERN METHOD S 


Receiving Teller’s Department. 


MONEY DEPARTMENT BRANCH. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 





N addition to the currency received from the local depositors the 
Receiving-Teller also receives currency remittances by express 
or registered mail from out-of-town correspondents. 

Remittance in the form of checks are regular and of daily occur- 
rence, but the shipment of currency as a rule signifies some transac- 
tion out of the ordinary: for instance, where a correspondent has 
found it difficult or more expensive to buy New York exchange. This 
transmission of currency is, of course, in its character identical in 
principle with the transmission of the vast amounts of coin, chiefly 
gold, which pass between the different countries, and of which the 
general public reads in the newspapers from time to time. 

These remittances when made through the Express Companies 
indicate on the outside wrapper the amount of the contents of the 
package, the rate of expressage being based on so much per thousand 
dollars, and for which amount the express company is responsible 
while it is in its possession. 

These packages when received by the agents of the express com- 
panies are carefully examined as to seals, etc., and if, through handling 
of these packages, any of the seals are broken or the paper is torn, 
exposing the contents, while still in the possession of the company, 
the money is verified by it before it is delivered to the consignee. 

These packages are usually delivered to the Receiving-Teller 
(though in some banks to the Note-Teller) who gives a receipt for 
them in the express company’s book, and there terminates the 
responsibility of the express company. 

The Teller at once examines the wrapper and seals, and if satisfied 
that it does not appear to have been tampered with, he cuts into the 
paper on each side of the package to convince himself that it contains 
money (which he can readily tell) and not, say, waste paper. An entry 
is then recorded in a special book of its receipt, a credit is made out, 
giving the name of the account, currency by express and the amount, 
and an acknowledgment of its receipt sent through the cashier to 
the remitter, signed by both the teller and the cashier. 
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As for registered mail shipments, the wrappers, though sealed 
and addressed the same as express packages, do not indicate on the 
outside the amount of the contents, the charges for transmitting 
these packages being based not on the amount of the contents but on 
their weight. 

The government does not insure the consignor, or, rather, the 
coasigaee, against loss. It is a special rule of law that letters deliv- 
ered to the Post Office bzcome forthwith the property of the addressee, 
and that the addressor loses all control over anything he has entrusted 
to the government for transmission by mail. Such packages are there- 
fore insured to the consignor with special insurance companies, which 
protect him from damage througa loss of the package. 

The consignee is notified by the Post Office Department of the re- 
ceipt of these packages, and the bank sends tothe Post Office two or 
thre2 of its clerks who have authority to sign for these packages. 
They deliver them to the proper teller, who makes the same exami- 
nation of the wrappers as he does of the express packages, then re- 
moves the wrappers entirely in order to ascertain the amount of its 
contents by the marked bundles. He then continues the rest of the 
transaction, namely, theentry, credit-ticket and acknowledgment. 

A'l this money enters into the regular cash of the department, and 
in due time is charged over to the Money Department, where it is 
counted and verified the same day. 

The letter of acknowledgment, which the teller makes out and 
which is sent to the consignor, is as follows: 


The American Exchange National Bank 


CaPiITAL, $5,000,000. Surp.tus, $4,600,000. 
128 BROADWAY. 


gee eee , 190 
GENTLEMEN: 
We have received this day package said to 
contain currency amounting tO $..............ccccccsseeeeeeeeeeeees , Which we 


place to your credit, subject to count. 


Very respectfully, 


eer ee eee eee eee eee CeCe CeCe eee eee eee eT ee eee Tee eee ee ee Tee 


CORRE Ree eRe Hee EEE H EEE EE EHH EEE E EEE E EE EEEE EEE EES 


Receiving Teller. 
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The consignor is expected to send under separate cover a letter of 
advice of every shipment of currency which he makes. This advice 
when received is at once sent to the cashier. 

Tne letter of acknowledgment which the cashier receives from 
the teller he compares with the letter of advice which he has received 
from the consignor, and, if he finds that they agree, the acknowledg- 
ment is forwarded. 

The advice of the consignor, however, is not yet ready to be filed 
away until the bookkeeper, who is instructed to make reports to the 
cashier of all credits of currency remittances which he receives as to 
the name of the account, and the amount, has notified the cashier 
that he has received such credit. A memorandum ‘‘account credited” 
and the date isthen made on the letter of advice, and, if the cashier 
is not notified of any discrepancy in the money by the Money Depart- 
ment, the transaction is closed. 

In case the cashier receives from the teller the letter of acknowl- 
edgment of the receipt of currency before he has received the re- 
spective advice of its shipment from the remitter, a memorandum is 
made on the letter of acknowledgment by the cashier stating that ‘‘no 
advice has been received of this remittance,”’ and calling special at- 
tention to the importance of such advice. 

Asa rule, shipments of currency are based on exchange. They 
are made for a special purpose. Therefore, if such shipment of cur- 
rency should be delayed or go astray, as has happened before (only 
recently in Pittsburg), or be credited to another account, such an ad- 
vice would lead at once to an investigation, and, in case of an over- 
draft, may guide the officers of the bank in their determination what 
course to pursue. 

The specie and subsidiary coin portion of deposits in banks located 
in the wholesale, banking, and insurance districts are comparatively 
insignificant; in fact there are many accounts in these banks who 
never deposit either paper or metal money. But banks having ac- 
counts of express companies, telegraph companies, railroad companies, 
ferry companies, department stores, newspaper publishers etc., a 
large portion whose business is carried on with hard money, receive 
such large quantities of it that it requires aregular department called 
Specie Department to handle it. 

Of course these large deposits of coin come in bags with tags at- 
tached giving the amount and name of depositor, and are usually as- 
sorted astodenominations. They pass throughthe Receiving Teller’s 
Department, and are in turn charged to the Specie Department. At 
the end of the day the Specie Department gives a ticket for the total 
amount of specie received, which the Receiving Teller charges to the 
Paying Teller through the office. 

Up to a few years ago every coin was counted by hand, and 
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though it was apparently done very rapidly, compared with the pres- 
ent method, it was very slow and tiresome. 

Now, a bag of coin is dumped into a large tray, a quick glance 
made over the contents for spurious coin and then the process of 
verifying the amount of the tray is begun. One hand pushing the coin 
forward on to a wheel, watching at the same time for anything irreg- 
ular which might have been overlooked before, while the other hand 
is turning a crank which revolves this wheel, carrying the coin through 
a register and intoabag. When completed this register shows the 
number of pieces of coin passed into the bag, and the count is abso- 
lute. From an experiment made we find that three times as much 
work is accomplished with the machine in a given time than the former 
method of manual counting. 

One bag after another is provedin quick succession, after which 
they are made up into even bags of specific amounts and sent to the 
Treasury Department forredemption. Treasury Receipts are issued 
therefor, which are presented at the Treasury Department the fol- 
lowing day, after the coin has been verified by this department and 
are paid for usually in paper money of large denominations. 

Counterfeits are not as often met now as formerly. I donot mean 
by my statement that we are not as quick to detect them as formerly, 
for the Treasury officials would throw them out and return them to 
us if we overlooked them. But they are rare, and it seems that only 
once in a great while one turns up. 

In all my experience of teller 1 have seen only once a counterfeit 
gold piece. It wasaten dollar piece made of gold alloy, and even 
that contained about six dollars worth of gold. 

Gold is not easy to counterfeit because of the combination of 
weight and color, and feeling which is difficult to match, for the few 
alloys which come near to gold have a soapy feeling. Many coins 
are more or less mutilated, and these are thrown out and returned to 
the depositor. 

The coin which the Paying-Teller uses for payments over the 
counter are purchased from a coin wrapping machine company, whose 
machines not only separate the different denominations, but count and 
wrap them at a wonderfully rapid pace into rolls of desired and con- 
venient amounts. Our machine also has a roll-wrapping attachment, 
but it consumes too much time and labor for its successful operation. 
The company sells these rolls of specie to the banks at a slight pre- 
mium, and banks economize thereby in manual labor of their clerks. 
The public have found these rolls so serviceable that most of the banks 


have adopted the plan. 
(Zo be Continued.) 














CORPORATE MANAGEMENT COMPARED 
WITH GOVERNMENT CONTROL.* 


OUR Society is especially conspicuous because more corporations and more cor- 

porate capital have their corporate home in the State of New Jersey than in any 

other State. And so I want to take this occasion to discuss with you, and in a spirit 

that shall lack neither candor nor courage, certain public questions upon which the 
experience of a public accountant is competent to throw light. 

The position of the public accountant in respect to corporations and their man- 
agement is always an independent one. Unlike the attorney he is not expected to 
make out a case. The character of the service he renders is impersonal. All he can 
do is to tell what the facts are, and they exist for his examination in forms so tangible 
and so subject to other scrutiny than his own that even if he were willing to prostitute 
his calling he would never dare todo so. It is equally true that the knowledge he 
obtains of the affairs of corporations is necessarily intimate, accurate, and substan- 
tially complete. 

Our country just now is passing through a period of acute financial stringency. 
The securities representing its properties are selling at prices that range from 30 to 
60 per cent. lower than were obtained for them one year ago. The money needed to 
keep business going is harder to get to-day than was any sum, however great, for the 
extension and development of business one year ago, and the questions, What is the 
matter? How has this come about? Who is responsible? are on everybody's 
tongue. The answers that are so generously provided seem to me very wide of the 
mark. Usually they involve grave reflections upon corporate management, and usually 
they come from a class of people who are particularly glib with their tongue, or ready 
with their pen, and who seem to have no other qualification for throwing light upon 
so grave a problem. We are told that the corporation managers are dishonest; that 
they “exploit” the people and their utilities; that they put their own enrichment above 
their duty to the stockholding interest or to the patronizing public; and that before 
there can be a return of the splended prosperity we were enjoying, the Corporation 
must be regulated and the government must step in with a sharp eye and a big stick. 

My experience in the conduct of independent and impartial examinations of 
books of account and affairs has covered many years and has been concerned with the 
Federal Government, State Governments, and City Governments. It has covered the 
field also of railway, street railway, light, power, and other public service corpora- 
tions. It has dealt with industrial corporations, the so-called “trusts.” It has taken 
me into banks, trust companies, and insurance companies; into educational and 
charitable institutions. I think I may say it has taken me pretty generally over the 
whole field of public and private business, and if I am to judge by what my eyes 
have seen, it is the unassailable truth that almost any one of the men who stand at 
the head of our great business institutions is far more competent to run the Govern- 
ment, and would run it more economically, more wisely, and more honestly than 
any of those who are in the business of running governments. 

I know as a matter of fact that the management of our great properties is gen- 
erallyintelligent and economical,and that the management of our Government bureaus is 





* By Eran W. SE 1s, C. P. A., in response to a toast, ‘* The American Association of Public Account- 
ants,” at the banquet of the Society of Certified Public Accountants of the State of New Jersey, on their 
Tenth Anniversary, Newark, New Jersey, January 20, 1908. 
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generally loose, irregular, and frequently dishonest; and when I read the articles with 
which so many of our newspapers and magazines are filled now-a-days, reflecting on 
the men whose genius is developing the country's resources, and when I hear the 
prosposals of politicians, from the most eminent to the least, for the passage of laws 
to hamper and restrict the energies of these men on the theory that their integrity is 
open to suspicion, my mind inevitably brings up the contrast that I always observe 
between a corporation’s way of doing things and a government's, as disclosed by their 
respective records and books of account. 

For the purpose of this comparison, incompetency and dishonesty need not be 
separated. Putting them together it is my deliberate estimate, that, judged by the 
highest standards prevailing in the best conducted corporations, there is less than 10 
per cent. of both among men in the management of corporations generally, and at 
least 90 per cent. of both among public office holders, and I base this estimate upon 
my experience as a public accountant. 

The men entrusted with the management of the corporations are better fitted to 
administer the affairs of such corporations and to exercise judgment in matters con- 
cerning both the investor and the public which takes their product or utilizes their 
franchises, than are those men who hold public office qualified to fill even their own 
positions, much less to undertake administrative control overcorporations. The facts 
that prove this do not deal withthe mere matter of honesty and efficiency. The or- 
ganization of a public bureau is much less compact, much less harmonious in its 
operations than the organization of a great railway or a great industrial corporation. 
The men at the head of such business organizations, in practically every case, are ex- 
perts, working diligently, in harmony, and ready to work to the limit of their endur- 
ance, with full and direct control of their subordinates. On the other hand, nothing 
can be more notorious (the results are obvious to every public accountant who inves- 
tigates) than the fact that in nine cases out of ten the head of a public department 
spends most of his time promoting his political interests, and the employees generally, 
protected by the civil service regulations, are looking to see how little rather than how 
much work they can get into their appointed short hours. 

We are not without information of the effects upon great business industries of 
being hampered by government regulation, as compared with the effect of being let 
alone. It is rare, of course, that conditions common toa great business are due to a 
single cause, but in thisinstance the signs point that way. The two greatest business 
interests of the country are represented by the railways and by agriculture, and they 
are particularly interrelated. Everything that tendsto restrain capital from invest- 
ing in railway enterprises; everything that helds back the extension of railway en- 
terprises into new and undeveloped country checks the settlement of new farms and 
the production of new crops. The manufacturer on the other hand finds his interests 
facilitated by the erection of his factories and shopsin old and closely settled com- 
munities where the transportation problem is already fully solved. So, note the com- 
parison. 

In addition to a vast amount of State legislation in restraint of railways that be- 
gan at about the time the Interstate Commerce Act was passed in 1887, that evil en- 
actment, with its subsequent amendments, ushered in the era of restriction and in- 
troduced the period of railway persecution by law. Prior to that time railway con- 
struction had progressed in line with the development of business generally, but since 
that day, notwithstanding the enormous increase of capital resources, the railway in- 
dustry has fallen far below other lines of development, and with it also has fallen the 
principal agricultural interests. 

From 1878 to 1887 the average number of miles of railways constructed per an- 
num was 7,013, but in the ten years following the passage of this Act, the average 
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COMPARISON OF RAILWAY, AGRICULTURE, AND PIC IRON 
DEVELOPMENT, AND BANK CLEARINGS AND 
DEPOSITS IN THE UNITED STATES 


7 





FOR 19 VEARS AFTER THE PASSAGE IN 
1887 OF THE INTERSTATE CON- 
MERCE ACT, 1888 TO 1906 


PERCENTAGES 





Bank Clearings increased 225% 
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Mileage of Railways constructed increased 49% 
Bushels of Corn produeed increased 47% 
Bushels of Wheat produced increased 11% 
Tons of Pig Iron produced increased 289% 
Mileage of Railways constructed increased 253% 


Bales of Cotton produced increased 91% 
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was only 3,537, or a falling off of about 50 per cent. A normal growth since 1887, 

to keep pace with the development of industries generally, should show an average 

in excess of that which had distinguished the earlier period. No less than 12,876 

miles of railway were constructed in the very year, 1887, in which the Interstate Com- wh 
merce Act was passed; since that time the largest year of construction was in the 

year following, 1888, when the total was only 6,900 miles. The total mileage at the 

end of 1887 was 149,214; at the close of 1906 the total mileage was 222,635, an in- 

crease during these nineteen years of only 49 per cent., while in the preceeding nine- 

teen years the increase had been 253 per cent. 

The explanation of this condition of things is not to be found in the suggestion 
that the country has beenoccupied. In the region west of the Mississippi, as suitable 
for development as any country through which any of the trans-continental lines were 
built, there were in 1904, outside of Alaska and Texas, no fewer than 473,836,000 
acres of unoccupied public lands, while in Texas one-half of the area, or fully 84,000,- 
000 acres, has not yet been penetrated by lines of railway. Inthe region west of the 
Mississippi where there is only a little over 100,000 miles of road, there in an area at 
the present time sufficient to support at least 50 per cent. more railway mileage. 

Note now the figures showing the development of business which have not been 
hampered bythat sort of government regulation which hinders their management 
and frightens their investors, National and State bank deposits increased from 
$1,737,000,000 in 1888 to $6,941,000,000 in 1906, orin the enormous measure of 299 
per cent.; bank clearings increased from $49,098,000,000 to $159,808,000,000, or 225 
per cent.; and the production of pig iron from 7,000,000 tons to 28,000,0co tons, or 
289 per cent. The Lake Superior iron ore shipments increased from 9,000,000 tons 
in 1890 to 38,000,000 tons in 1906, or 324 per cent. The statistics of manufactures 
for the period from 1888 to 1906 arenot available, but for the ten years from 1890 to 
1900 the capital invested in manufactures had increased from $6,525,000,000 to 
$9,835,000,000, or 50 per cent.; but the capital invested in railways has increased during 
those ten years from $10,021,000,000, to $11,892,000,000, or only in the measure of 18 
per cent., with a mileage in the measure of 16 per cent. 

The fact that the causes, whatever they are, which have throttled railway de- 
velopment, are also responsible for holding back the development of agriculture ap- 
pears clearly enough in the fact that agriculture is the only other large industry which 
has not developed in proportion with the production of raw material, the growth of 
manufactures, and the increase of banking resources. Since the time when the 
Egyptian people began the system of rotating crops, agriculture has been the great- 
est source of national enrichment, and doubtless the greatest factor in the civilization ' 
of the world. With all the lands that are available in this country still to be reached 
by railway construction, and with unlimited markets abroad for our agricultural pro- 
ducts, the production of corn, wheat, and cotton increased not at all in keeping with 
other developments, but only approximately with the progress of railway develop- 
ment. In the period from 1888 to 1906, the increase in the production of corn was 
from 1,988,000,000 bushels to 2,927,000,000 bushels, or only 47 per cent.; that of 
wheat was from 416,000,000 bushels to 735,000,000 bushels, or only 77 per cent.; 
while that of cotton was from 6,941,000 bales to 13,290,000 bales or only 91 per cent.; 
and the fact that cotton did better than wheat or corn is accounted for by the rein- 
vigoration of the South. 

It is interesting also to note that the revenue to the investor from his interests in 
railways is far less than his revenue from an interest in manufactures. The average 
rate of net income on railway investments is only about 4 per cent., while the average 
net income from investments in manufactures is about 15 per cent. 

I want to quote, and with earnest approval, the language employed by President 
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Hadley of Yale University, in a lecture on “Ethics of Corporation Management,” de- 
livered in the latter part of 1906: 


“Personally, I am one cf those who look with serious distrust on each extension 
of political activity. I believe that the Interstate Commerce Law did more to pre- 
vent wise railroad regulation than any other event in the history of the country. I 
think that the Courts would have dealt with our industrial problems better than they 
have done if the Anti-Trust Act had never been passed. I have gravely doubted the 
wisdom of some of the more recent measures passed by the National Government.” 


Christian Socialism, the equal protection of the individual rights of all, the doc- 
trine of the Golden Rule, is the only sort of socialism that should exist in a free 
country where each man’s endowment of industry and ability should be permitted to 
achieve for him that full measure of success of which it is capable. 

The prejudice that has been aroused against the men who have written their 
names largest upon the geography of their country by railway construction and de- 
velopment, or whose genius has built up such corporate organizations as exist in steel, 
in oil, in the telegraph, and in other lines of industry; the prejudice that swept over the 
West in the days of Populism, and that now seems so far to dictate the policies of 
both the great political parties that their old-time controversies are forgotten and they 
are merged in attacks upon the business of the country, is a prejudice that is based 
upon two false assumptions; first, that the men of great affairs are lacking in integrity, 
and, second, that the men of small affairs are over-supplied with it. I shall not say 
that the reverse is more nearly true, but I do say that almost every instance of great 
success in this country is an example of a combination, in the man who has accom- 
plished it, of scrupulous honesty, great frugality of personal expenditure during the 
years of struggle, and unbounded industry; while as a commentary upon general good 
conduct of the masses as such, it is a pertinent remark that if during the last few 
years one of our largest street railway systems could have gathered into its treasury 
all the fares that were passed up to its conductors, together with all the fares for 
which it gave rides but for which the passengers had contrived to omitto pay, it would 
not now be in the hands of receivers. 

The loss to traction lines in all principal cities by the evasion and the dodging of 
passengers, and by the misconduct of conductors, is estimated at from 5 to 10 per 
cent. of their gross earnings. The aggregate loss to shareholders of traction com- 
panies throughout the country must amount to a great many millions of dollars an- 
nually. 

—J3 


JAMES G. WAKEFIELD, who for the past few years has been the Auditor of the 
Corn Exchange National Bank of Chicago, has been advanced to the position of 
Assistant Cashier. This isa well-merited promotion. For sometime Mr. Wakefield 
has been attending to the interests of out-of-town correspondents, and the result is 
that the out-of-town business of the Corn Exchange has increased materially. 

Mr. Wakefield’s banking experience dates back to the days of the Bank of America, 
under Isaac Lombard, which institution he entered as a messenger. He assisted in 
consolidating the American Exchange National with the Bank of America, which 
became known as the America National, and when that institution was merged into 
the Corn Exchange, Mr. Wakefield was made the Auditor of the latter, a position he 
has held until the one he has just been elected to. 

The Corn Exchange National Bank of Chicago, is to-day one of the strongest 
and most substantial banking institutions in the United States. It has a capital 
of $3.000,000, surplus and profits amounting to $4,850,000, and deposits of about 
$50,000,000. 
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A QUARTER OF A CENTURY OF SUCCESSFUL BUSINESS. 


HE date of January 17, 1908, marked the 25th anniversary of the commencement of 
business of the Seaboard National Bank of the City of New York. Its successful 
career of a quarter of a century reflects much credit upon its executive force. The 

Seaboard Bank began business as a State bank, witha capital of $500,000. In 1885 
it entered the national system. Persistent energy and modern banking methods are 
responsible for its substantial growth, which can best be illustrated by a compara- 
tive statement of business in the past twenty years and also by a comparison of the 
dimension of its business quarters. In 1887, after having been in business about four 
years, its deposits were $2,537,845; surplus and profits $137,500; total assets $3,217,- 
709. The capital was then $500,000. December 3, 1907, following the financial 
flurry of October and November, the deposits were $27,116,990; surplus and profits 
$1,533,093; total resources $30,564,428. The capital, which was increased in 1905, at 
the time of the renewal of its national charter, is $1,000,000. The annual dividend 
rate has always remained at 6 per cent.,and the aggregate of dividends that have 
been paid to date amounts to $800,000. At the time of the increase in capital in 1905, 
an extra stock dividend of 100 per cent. was paid out of the surplus, thus making 
the total not earnings $2,833,083, out of an original $500,000 investment. 

The bank began business in its present location, 18 Broadway. In three years 
its business had grown to such an extent that it wascompelled to enlarge its quarters. 
The July 1886 issue of the Bankers’ Magazine has this to say of the enlarging of 
the bank’s rooms: 

“ NEW BANKING QUARTERS.—Foremost among the banks of New York City to 
provide every convenience for the disposal of its business is the Seaboard National 
Bank, in its new quarters at No. 18 Broadway, a change made necessary by the large 
increase of its business among the merchants of lower Broadway. Their banking 
room is 130 by 30 feet, amply lighted, fitted up in polished cherry, with gray marble 
counters finished with Tennessee marble trimmings, and floors of Minton tiling, 
electric and gas lights at every convenient point. Two complete vaults furnish se- 
curity for valuables. The directors’ room at the rear is 12 by 30 feet and hand- 
somely furnished. There is also a convenient private office for the exclusive use of 
depositors and out-of-town correspondents.” 

In 1902 the bank’s business had increased tosuch an extent that it was compelled 
to enlarge its quarters to the present dimensions, which are 10,400 square feet, oc- 
cupying not only the entire first floor of the Broadway side of the building, but the 
first floor of the Beaver Street extension as well. 

Five of the original directors are still on the board; they are: Samuel G. Bayne, 
Joseph Seep, T. Wistar Brown, Stuart G. Nelson and William A. Ross, while Edward 
C. Bodman, Lucius A. Cole, Franklin Quinby, Charles Lathrop Pack, John F. Arch- 
bold, and Charles C. Thompson constitute the rest of the board. 

The present official staff is: S. G. Bayne, President; S. G Nelson, Vice-Presi- 
dent; C. C. Thompson, Cashier; W. K. Cleverley, J. C. Emery, L. N. Devausney- 
and O. M. Jefferds, Assistant Cashiers. 
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CHECK PAYABLE IN CHICAGO EXCHANGE. 


Where the drawer of a check on a Michigan bank makes it payable “in Chicago Exchange” 
the bank is not obliged to honor the check by giving the exchange in the absence of a prior 
agreement with its customer so to do; and where the bank refuses the exchange and tenders 
cash, which the holder refuses and protests the check, the protest is not justifiable as a check 


payable ‘tin Chicago exchange”’ is not a negotiable instrument and not properly a subject 
of protest. 


Editor Banking Law Journal: , MICH., February 8, 1908. 

DEAR S1R:—Bank “A” presents to Bank “B” a check for $5,000 drawn on 
Bank “ B” in usual form but stamped by the maker “ Payable in Chicago exchange.” 
Bank “A”’ demanded Chicago exchange which Bank ‘‘B” declined to give on the 
ground that it was not a party to any agreement as to payment in exchange. Bank 
‘*B” made a legal tender of the amount which Bank “A” refused to accept and 
protested the check. 


Were the refusal of Bank “A” to accept the cash and the protesting of the check 
justifiable ? CASHIER. 





Answer.—Bank B, in the absence of agreement with its customer, 
was not obliged to give exchange on Chicago to Bank A. But it 
tendered cash to Bank A, which the latter refused and protested the 
check. Whether or not Bank A was justified in refusing to accept 
the cash, the check, not being payable in money, was not a negotiable 
instrument and not a proper subject for protest, hence the protest by 
Bank A was unjustifiable. 

The following authorities and considerations are submitted in 
support of the above conclusions: 

1. A bank is not obliged to pay its customer’s check in anything 
but money at its own banking house unless it has previously agreed 
with its customer to make payment in some other medium. 

a. **The only duty assumed by the bank in receiving the 





THE BANKING LAW JOURNAL. 





money of a depositor is to take care of the fund and pay it over 
according to his direction. It owes no duty to the drawer or 
holder of a check except the duty to make payment of the check 
out of the funds of the drawer on presentation.” Security 
Bank v. National Bank, 67 N. Y. 462. 

6. A bank receiving a general deposit ‘‘assumes no other 
obligation than to pay the amount received when it shall be 
demanded at its banking house.” Elliott v. State Bank, 128 
Iowa 275. 

c. ‘* The obligation of a bank is not to pay absolutely and 
immediately but when payment shall be required at the bank- 
ing house.’”’ Girard Bank v. Bank of Penn Township, 39 Pa. 92. 

ad. The money is payable at the bank’s counter and it is not 
the bank’s duty to seek the depositor and pay him. Jung v. 
Second Ward Savings Bank, 55 Wis. 364. 

e. ‘*A bank is not obliged to pay a check drawn by a 
depositor in anything but money. Whether it will give ex- 
change upon a request contained in a check is a matter of 
agreement.”’ This isa case of a check drawn on a Peoria banker 
payable ‘‘in Chicago exchange.”’ Hogue v. Edwards, g III. 
App. 153. 

It isclear that a bank is not obliged to pay its customer’s check in 
anything but money at its banking house unless it agrees with the 
customer to make payment by some other mode. If the bank was 
obliged to pay other than in money according to the direction of the 
depositor it would make its obligation too onerous and burdensome. 
The customer might call for exchange on some place which the bank 
could not furnish; or he might call for payment in securities or com- 
mo lities other than money wiich it would be impossible or inconve- 
nient for the bank to furnish. Therefore it is good reason and com- 
mon sense that in the absence of a special agreement a bank is not 
obliged to pay its customer’s check in anything but money and Bank 
‘*B” in this case was not bound to pay the check by giving a draft or 
exchange on Chicago. 

2. The check payable in Chicago exchange was not a negotiable 
instrument. 

a. A note payable ‘tin New York exchange” is not negotia- 
ble. ‘‘New York exchange is not money; it is a commodity 
or, in other words, it is property.” Chandler v. Calvert, 87 
Mo. App. 362. 

6. Where a check on a Peoria banker was drawn payable 
‘tin Chicago exchange” it was held not payable in money and 
that the Illinois rule (since changed by the Negotiable Instru- 
ments Law) that a check is an assignment to the holder who 
has a right of action thereon against the bank if it refuses to 
pay, did not apply. Hogue v. Edwards, supra. 

3. The check not being a negotiable instrument, protest thereof 
was not justifiable. 


a. No necessity exists for protest to fix the liability of an 
indorser on an instrument that is not negotiable. Kamp- 
mann v. Williams, 70 Tex. 568. 

6. Protest or notice of non-payment is not necessary to 
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charge a person who writes his name across the back of a non- 
negotiable instrument. Ford v. Mitchell, 15 Wis. 304. 

c. Protest is not necessary to fix the liability of the drawer 
of a non-negotiable instrument. Bank of Mobile v. Brown, 
42 Ala. 108. 


The above considerations establish that Bank B had a right to re- 
fuse exchange and that an instrument, payable in exchange, is not 
properly a subject of protest upon the refusal of the drawee to com- 
ply with its terms. This, substantially, answers the question sub- 
mitted by showing that the protest of the check by Bank A was not 
justifiable. 

It may be questioned whether as between Bank B and its customer, 
the bank had the right to go further than refuse exchange, and tender 
cash payment. The customer ordered the bank to pay, not cash, but 
exchange. The bank was within its rights in refusing exchange but 
it is questionable whether such a check would constitute an authority 
to the bank to pay cash; whether it should not be construed as an 
order to pay exchange, or nothing? The customer might have good 
reasons for desiring that the holder should not have cash, but only 
exchange. This, however, is a question which would be pertinent 
only in some after controversy growing out of the payment to and 
acceptance of cash by the-holder, facts not present in this case. Its 
solution is not necessary and it is not material to the present question, 
which is as to the justification of Bank A in refusing cash and protest- 
ing. Here Bank B, not obliged to pay exchange, did tender cash, 
which, so far as Bank A is concerned was, if anything, more favorable 
to the latter than a mere refusal to give exchange. Under certain 
circumstances, of course, Bank B might be right in refusing to pay a 
check and Bank A justified in protesting it, as, for instance, an 
ordinary check refused for insufficient funds. But where the drawer’s 
check for exchange is dishonored, as in this case, by refusal of literal 
performance, although his financial credit is saved by tender of cash, 
this is not such a dishonor as authorizes or justifies a protest. There 
is no more authority in the law for the protest of a non-negotiable 
order for the delivery of exchange, upon refusal to honor such an 
order, than there is for a notary to protest an order by A on B for the 
delivery to C of a horse or a cow, upon dishonor of the order by B. 
The protest by Bank A, therefore, was unjustifiable. Whether it was 
justified in refusing the cash, is another question. If Bank A was a 
collecting agent, it might depend upon the nature of its instructions 
or the scope of its authority. If owner, upon the question whether 
$5,000 tendered in lawful money, is a good tender in satisfaction of 
an obligation calling for a bill of exchange drawn on another place 
for that amount. There are authorities which hold that an agree- 
ment to pay a certain sum in specific articles at a price named may 
be discharged by payment of that sumin money. Jones v. Dimmick, 
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2 Mich. N. P. 87; Church v. Feterow, 2 Pa. 301; Sessions v. Ains- 
worth, I Root, 181; Hamilton v. Eller, 11 Ired. 276. Whether or not, 
under these authorities, legal tender of the amount in money would 
be a satisfaction of an obligation to pay by bill of exchange for pay- 
ment of the money at another place, in this case there was, as shown, 
no obligation on Bank B’s part to pay in exchange and even if there 
was, the refusal to honor a check payable in exchange on another 
place would not authorize or justify a protest, for such a check is not - 
properly protestable in case of dishonor. 


ASSIGNMENT OF MORTGAGE IN KANSAS. 


Assignee of note secured by real estate mortgage in Kansas who fails to record assign- 
ment, is not protected where mortgagor pays interest or principal to assignor, but has right 
of action against latter for money received. 


THE CITIZENS NATIONAL BANK, 
Editor Banking Law Journal: MINNEAPOLIS, KANS., February 13, 1908. 

DEAR SIR:—A gives B a first mortgage on certain real estate to secure a note 
for $1,000. Sometime afterwards A gives a second mortgage on said real estate to 
secure a claim held by C. Desiring to strengthen his security, C proposes to pay to 
B the amount of his claim, $1,000, upon condition that B will assign to him the first 
mortgage and the $1,000 note secured by same. B accepts this proposition and 
assigns and delivers to C the note and mortgage and receives from C the full amount 
of his claim. C does not file the assignment for record, and two or three days later B 
goes to the office of the Register of Deeds and releases the mortgage which he has 
already assigned to C for a valuable consideration. 

1. In an action against B would he be liable for the full amount of the note 
which he had assigned to C, by reason of his having released the mortgage, or would 
he be liable for damages only, C being required to prove the amount of damage? 

2. What is the law with regard to the time in which an assignee is required to 


file an assignment of a real estate mortgage for record ? 
J. A. SMITH, Cashier. 


Answer :—Before the acts of the Kansas legislature of 1897 and 
1899 in relation to the assignment of real estate mortgages, B’s act 
would not have damaged C. It had been held that the bona fide holder 
of negotiable paper, transferred to him by indorsement thereon be- 
fore maturity and secured by a real estate mortgage, need not (al- 
though there was a statutory provision under which he might) record 
the assignment of the mortgage (Burhansv. Hutcheson, 25 Kan. 625); 
that where a negotiable note is secured by a mortgage, the note is the 
principal and the mortgage the incident; that an assignment of the 
note is an assignment of the mortgage; that no obligation rested 
upon an assignee to record his assignment to protect himself against 
a subsequent mortgagee; that after assigning a note and mortgage, 
the mortgagee has no interest therein and no power to release or dis- 
charge the lien of the mortgage; that arelease executed by the mort- 
gagee after assignment cannot affect the rights of the assignee; and 
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that where there appears upon the record a mortgage securing a nego- 
tiable note, it is the duty of a prospective subsequent mortgagee to 
inquire whether the release was executed before or after an assign- 
ment of the note and by persons having authority. (Mutual Benefit 
ete. Co. v. Huntington, 57 Kan. 744). 

The last stated decision was madein January 1897 and the Kansas 
legislature the same year passed an act providing for the recording 
of assignments of real estate mortgages, which act was repealed and 
superseded by the act of 1899. That act provides the effect of non- 
recording assignments of real estate mortgages as follows: 


‘In cases where assignments of real estate mortgages 
are made after the passage of this act, if such assignments 
are not recorded, the mortgagor, his heirs, personal repre- 
sentatives, or assigns may pay all matured interest or 
the principal debt itself prior to the recording of such 
assignment to the mortgagee, or if an assignment of such 
mortgage has been made that duly appears of record, 
then such payment may be made to the last assignee 
whose assignment is recorded in accordance with the pro- 
visions of this act, and such payment shall be effectual 
to extinguish all claims against such mortgagor, his heirs, 
personal representatives and assigns, for or on account of 
such interest or such principal indebtedness; and no 
transfer of any note, bond or other evidence of indebted- 
ness, by indorsement or otherwise, where such indebted- 
ness is secured by mortgage on real estate within this 
state, shall prevent or operate to defeat the defense of 
payment of such interest or principal by the mortgagor, 
his heirs, personal representatives, or assigns, where such 
payment has been made to the mortgagee or to the as- 
signee whose assignment appears last of record under 
the provisions of this act: Provided, however, that in 
all such cases the assignee who may hold such unrecorded 
assignment shall havea right of action against his assignor 
to recover the amount of any such payment of interest or 
principal made to such assignor as upon an account for 
money had and received for the use of such assignee.” 


In the light of this statute, it would appear (1) that B would be liable 
to C for the amount of any payment made by A to B when B wrong- 
fully satisfied the mortgage, after having assigned it. (2) The law does 
not fix a time in which the assignee must record his assignment (ex- 
cept there is a provision fixing a time limit for recording assignments 
existing when the law went into effect) but the penalty for non- 
recording is loss of recourse for bona fide payments made by the 
mortgagor to the mortgagee or assignee of record, with remedy over 
against the assignor. 
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WAIVER BY INDORSER. 


A waiver of demand and notice may be effectively made by being written above the in- 
dorser’s signature ; the law dees not require a separately signed memorandum of waiver, i. e., 
that the indorser shall sign twice, once as indorser and again as waiving demand and notice. 


MERCHANTS NATIONAL BANK 
Editor Banking Law Journal: CARLISLE, Pa., February 14, 1908. 


DEAR SIR :—I would be pleased to have you answer the following in the next 
issue of the JOURNAL: 


Question is, whether or not it is absolutely necessary to present for payment and 
give notice of non-payment in order to bind the endorsers on the following note: 


‘ ZL r : $$ —_ ee 
$/Oco Carlisle. P ey 190 | i. 
eer “I ee date __<2 promise to 


ea renle a Mitte Men... a 
THE ERCHANTS NATIONAL BANK OF CARLISLE 


without defalcation for value recesved. 7 


















SREOIT THE ORAWER 


The note is endorsed as follows: 


Presentment, demand for payment and 
notice of non-payment is hereby waived. 


John Doe. 
Richard Roe. 


I hold that the above is a sufficient endorsement to hold the endorsers on the 
note without presentment and demand for payment and notice of non-payment. 

It is held by another party that the endorsements are not sufficient, and that it 
is necessary for them to endorse the note as shown below, and, in addition to this, sign 
again under the stamp, as indicated : 

John Doe. 
Richard Roe. 


Presentment, demand for payment and 
notice of non-payment is hereby waived. 


John Doe. 


Richard Roe. 
In either case the indorsements are made at the time the note is given. 
Will you kindly answer the question fully and oblige, Yours truly, 


G. W. CooK, Cashier. 


Answer.—We fail to see any reason why the waiver over the signa- 
ture of the indorsers in the case first stated is not sufficient and why 
it should be thought necessary for the indorsers to first indorse the 
note in blank, and then make a second indorsement of a waiver of 
demand and notice. In the early case of Brittain v. Doylestown 
Bank, 5 Watts & S. (Pa.) 87, two notes were payable to order of A 
and B ‘‘and on both there was an indorsement, signed by the de- 
fendants (A and B) that as indorser they waived all notice of the 
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non-payment of the note” and the court said ‘‘But what necessity 
was there for a demand when funds were to have been provided at 
the bank and when the indorser had waived notice of non-payment 
by a memorandum on the note at the time of indorsing it?” It does 
not appear from the report any more clearly than the above quota- 
tions show whether the indorsers, in addition to indorsing the note, 
also a second time signed a memorandum of waiver. But even if 
they did, the case does not hold waiver by a separate memorandum 
is necessary and we know of no rule of law which requires a waiver 
of demand and notice, in order to be effectual, to be a thing separate 
and apart and independent from the indorsement which is put on 
when the note is negotiated. 

Mr. Justice Sterrett, in Annville Nat. Bank v. Kettering, 106 Pa. 
533, discussing waivers, says: 

‘*No principle of the law merchant is better settled than that 
demand and notice of the non-payment of a negotiable note may be 
waived by the indorser, either orally or in writing, or by acts clearly 
calculated to mislead the holder and prevent him from treating the 
note as he otherwise would, but there is some diversity of opinion 
as to what constitutes a waiver of these necessary pre-requisites to 
charge the indorser. When a written waiver of demand and notice 
accompanies the indorsement, or is given by the indorser before 
maturity of the note, there can be no question of its legal effect” etc. 

We do not understand that the word ‘‘accompanies” signifies that 
the indorsement is one thing and a separately signed accompanying 
waiver another, but that a waiver will accompany an indorsement 
when it is made part of its terms. 

This proposition does not require extended discussion. It can 
be settled by a simple reference to the Negotiable Instruments Law 
of Pennsylvania governing waiver of notice of dishonor which, after 
providing that the waiver may be express or implied, further provides 
(Sec. 110) *‘ Where the waiver is embodied in the instrument itself, 
it is binding upon all parties; but where it is wr@t/en above the signa- 
ture of an indorser it binds him only.” This clearly indicates that a 
waiver is effectual, as to an indorser, where it is written above his 
signature. It does not have to be embodied in aseparate memorandum 
of waiver, signed by the indorser, in addition to his signature as in- 
dorser. In the case submitted, if the note was payable only to John 
Doe the waiver written above the indorsement would bind only Doe, 
not Roe who, in such case, would not be payee but a subsequent 
indorser, and to bind Roe, it would require a separate waiver above 
his indorsement also; but the note being payable to Doe and Roe, 
‘*where an instrument is payable to the order of two or more payees 
or indorsees who are not partners, all must indorse, unless the one 
indorsing has authority to indorse for the other (Sec. 41).” The 
indorsement of Doe and Roe is, therefore, as one indorsement of the 
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payee and the waiver above their signatures is binding; it does not 
have to be incorporated in a separately signed memorandum. 


ACKNOWLEDGMENT OF DEED OF TRUST. 


Acknowledgment of a deed of trust before a notary who is trustee is void ; but the deed 
itself is good between original parties and persons having notice. Where trustee is a corpora- 
tion, and notary a stockholder thereof, question whether notary disqualified has not been 
decided in Missouri. 


BOONE COUNTY TRUST COMPANY, 
Editor Banking Law Journal : COLUMBIA, MO., February 15, 1908. 
DEAR SIR:—I beg to know if an acknowledgment taken by a stockholder 
(Notary) in a trust company to a mortgage on Real Estate in which the trust company 
was made trustee, but had no interest other than trustee, is valid and binding upon 
all parties; if invalid as to parties not connected with the mortgage in any way, how 
does it affect the parties to the mortgage; or, in other words, it might be invalid as 
to outside parties and good as to the parties to the transaction. 
S. C. HUNT. 


Answer.—It has been held in Missouri (Dail v. Moore, 51 Mo. 589) 
that the acknowledgment of a deed of trust taken by the trustee 
therein, as notary public, is void. Whether the same ruling would 
be made where the notary, instead of being the trustee individually 
is a stockholder of the trustee, a corporation, does not appear to have 
been decided in Missouri. In many states, a stockholder is held dis- 
qualified to act as notary in taking the acknowledgment of an instru- 
ment to which his corporation is a party. 

But however this may be, and assuming the acknowledgment void 
by reason of disqualification of the notary, the deed is good between 
the original parties. In Wilson v. Kimmel, 109 Mo. 260 it was held 
that a deed not acknowledged is good and valid as a conveyance 
between the parties and also persons having actual notice of it (citing 
earlier Missouri authorities to the same effect). 
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THE NEXT WORLD’S FAIR. 


BY FRANK L. MERRICK. 


New that the Jamestown Ter-Centennial Exposition has closed, all eyes are 
turned toward the next great World’s Fair, the Alaska-Yukon-Pacific Exposi- 
tion, which will be held at Seattle, Washington, opening June 1 and closing 

October 15, 1909. 

This exposition will be held in a section of the country where world’s fairs are 
new, and for that and many other reasons it is expected to be a success, beneficially, 
educationally, artistically and financially. 

Work on the grounds and buildings of the exposition is well under way and 
the management is determined to have everything in readiness by opening day. 
The officials of the Alaska-Yukon-Pacific Exposition, however, have started out 
with a completed-on-opening-day idea above everything else, and if they do not 
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carry out their plan it will not be because western energy has not been expended 
in the task, 

The Alaska-Yukon- Pacific Exposition promises to be different from former world’s 
fairs in many ways, but one policy stands out far above any of the rest. No money 
will be asked from Uncle Sam to carry on the work. That policy must be conceded 
as original. 

All the management desires is for the United States government to participate 
in the same manner as foreign countries and the different states, by erecting buildings 
and installing exhibits therein. Former expositions have been aided by the govern- 
ment in many different ways. Outright gifts of large sums of money have been made 
by Congress to some world’s fairs, while others have negotiated loans from Uncle 
Sam, some of which were paid back and some of which were not. Some expositions 
have received both donations and loans. The Alaska-Yukon-Pacific Exposition will 
ask for neither. A clause pledging this policy has been inserted in the congressional 
bill making provision for participation, only, by Uncle Sam. 

Since the United States government began to patronize expositions down to the 
Jamestown fair, Congress has appropriated a total of $28, 752, 251 for world’s fairs. 
Only $485,000 of this money has been spent west of the Rocky Mountains, the 
Lewis and Clark exposition, one of the most successful ever held, receiving the 
benefit of that amount. 

The bill that has been introduced at the present session of Congress provides an 
appropriation of $1,175,000 to enable Uncle Sam to take advantage of_the opportun- 
ity for effective advertising. The money will be apportioned as follows : 

Building. Exhibit. 


Government ..................... $200,000 $350,000 
Sea Seen eee ee 100,000 200,000 
i SE ore Cre rere 75,000 75,000 
ere ert ner 50,000 75,000 
Sere ree , 50,000 » 


* The fisheries exhibit is included in the general government display. 

On June 1 last, before a crowd of fifteen thousand persons, ground breaking 
ceremonies were held, with many prominent men making addresses, among whom 
was Hon. John Barrett, Director of the International Bureau of American Republics, 
representing President Roosevelt. From that date to the present time work has been 
going on rapidly upon the exposition grounds. Most of the grading and clearing has 
been finished. All of the principal roadways, avenues, circles and plazas have been 
completed. The Administration Building has been erected and occupied by the 
executive force for several months. Contracts have been let for the construction of 
five large buildings and several small ones. Among these are the Manufactures 
Building, Agriculture Building, Auditorium, Palace of Fine Arts and Machinery Hall. 
The three latter buildings will be permanent structures, built of buff brick with terra 
cotta trimmings. The “ A-Y-P,” as it is sometimes called in Seattle, will differ again 
from some former fairs in that some of its exhibit palaces will be permanent 
structures, The grounds are located on the property of the Washington University, 
a state institution, and after the exposition is over the permanent buildings and 
those substantially bui't will be taken over by the college to be used for educational 
purposes. 

The purpose of the exposition, which is to exploit Alaska and Yukon and the 
countries bordering on the Pacific Ocean, is receiving much favorable comment 


throughout the country. 
—S—SJ3 


THE National Bank of the Republic, Chicago, responding to Comptroller’s call 
shows deposits on February 14th of $18,660,000,00, being an increase of over 
$2,000,000.00 since the December statement. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Feb. 9, 1907, and Feb. 8, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : 





BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 


Merchants’ N 


Mechanics’ N 


ational..... 
atonal ..... 


Bank of America........ 
Phenix National......... 


National City........... 
Chemical National....... 


Merchants’ Exch. National 


Gallatin National........ 


Nat. Butchers & Drovers’ 


GrCeNWICH. ...cccccsscee 
American Exchange Nat. 


Nat. Bank of 


Metropolitan 


Commerce. . 


Bawk....... 


Corn Exchange.......... 


Importers & Traders’ Nat 
National Park........... 
East River National..... 
Fourth National......... 


Second Natio 


First National 
Irving National Exchange 


Bowery..... 


eee 


N. Y. County National... 
German-American....... 


Chase Nation 


“ee ee 


- Fifth Avenue........... 
German Exchange....... 


Germania... 


Lincoln National........ 
Garfield National........ 
Fifth National.......... 
Bank of the Metropolis... 
West Side Bank......... 
Seaboard National....... 


Liberty National...... 


N. Y. Produc 


State Bank.. 


e Exchange. 


ee 


Fourteenth Street Bank.. . 


Totals 



































t United States Deposits included, $59.67 5, 100. 











Loans | t Deposits 
Loans, Average, Deposits, Average, /Per Cent. of 
1907. 1908. 1907. 1908. | Inc. Dec. 
3$ 18,304,000 $ 19,815,000]) $ 16,579,000} $ 19,009,000] 14.6) . 
20,985,000 23,950,000 23,409,000 29,725,000] 26.9) . 
12,557,200 17,820,000 14,223,400 18,604,600] 30.7) . 
21,939,000 25,059,000 22,536,000 29,074,000] 29. | .... 
23,97 3,800 24,425.900 26,026,600 26,756,000} 2.8).... 
7,949,000 ,263,000 7,416,000 6,012,000; ..../ 18.9 
153,224,600; 176,755,400 130,537,500} 170,524,500) 30.6)... 
24,230, 500 2,704,000 22,591,000 33,629,800] 48.8 .... 
5,861,500) 6,159,400 6,287,600 6,046,400, ....| 3.8 
8,678,000) 9.347.300) 6,638,900 7,415,300] 11.6)... 
2,197,600) 1,863, 500)| 2,285,800 1,972,300] | 13.7 
5,848, 300) 4,890,700) 6,347,500 5+330,600] ... | 15.9 
28,158,900 33,174,600) 20,749,000 26,074,500] 25.6! .... 
141,436,100 146,100,100, 117,879,100} 125,301,400) 6.2 .... 
21,901,900) 8,805,300) 17,676,200} 4,225,400 76. 
3,495,300 3,07 3,000 || 3-709,600) 3,219,800) 13.2 
5,841,000} 5.511,400 5,878,600 5,566, 200) 5.3 
2,123,400) 1,697,400) 2,506,300 2,047 ,000| 18.3 
55,317,300 58,916,500, 62,637,900 71,016,800] 13.3)... 
20,170,900 20,662, 300) 19,762,800 20,027,200} 1.3... 
3,686,700 4,190,500) 3,979,100 4,323,600] 8.6).... 
7,563,800 7,647,000) 7,515,700 8,009,800} 6.5 .... 
10,05 3,600! 10,358,300 10,097,900 9,656,100} ....) 4.3 
37,224,000) 37,277,000) 43,295,000 46,878,000] 8.2 .... 
| 
24,897,700) 26,410,900) 21,855,000 24,585,000] 12.4) .... 
2,775,000 68,643,000! 80,768,000 75,986,000] ....| 5.9 
1,423,900) 1,222,800, 1,627,200 1,472,800] ... | 9.4 
19,880, 300) 21,393,000] 21,951,700 22,732,000] 3.5)... 
9,838,000) 10,038,000) 9,250,000 10,424,000} 12.6 .... 
88,563,200 109,756,000)) 71,481,100 95,959,000] 34.2)... . 
16,849,200) 16,911,300) 16,847,000 15,996,g00} ....| 5. 
3,770,000) 2,924,000 4,106,000 3,440,000] ....| 16.2 
5,133,800) 7,267,200) 6,120,300 6,985,900] 14.1) ...- 
4.000.708) 3,67 3,700) 4,126,900 3,529,400] ....| 14.4 
54,212,500 73,157,800)! —§9.992,700| 75,271,300) 25.4 .... 
11,025,000 12,537,800} 12,178,700 14,086,600) 15.6 .... 
3.274.900 3,618,900) 4,262,900 4,360,600} 3.7,.... 
4,728,400 5,173,200 | 5,842,400 5,784,800 ‘ 9 
13,267, 300 13,825,500) 14,527,400 15,674,800] 7.8) .... 
7,590,000 6,480,000) 7,857,500 6,115,8co ee 
3,003,800 3,018,800 3,185,500 3,169,900] ....| 4 
10,417,100 10,140,900 9,903,400) 10,234,500] 3.3) .--- 
4,210,000 3,831,000) 4,522,000 4,169,000] ....| 7.8 
18,344,000 17,916,000} 21,772,000 21,846,000] .3).... 
12,151,300 14,315,800 10,755,400 12,875,700] i9.7| ... 
6,088, 500 5,278,000 7,145,200 6,137,900] ....| 14. 
12,575,000 11,357,000 15,254,000 12,536,000] .... 17.8 
eal w alata 3-398,500) eidcd ean 3,559,900 
| ie ae : aid 
$1,050,903,000)$1, 139,755,700) $1,01 5,837,800!$1,137,384.500 
i | 











